Ordinance No. ‘_‘l; ]O- 2011

ORDINANCE AMENDING PORTIONS OF KITSAP COUNTY CODE TITLE 17
(ZONING) RELATING TO NONCONFORMING USES, STRUCTURES OR USE OF
STRUCTURES

BE IT ORDAINED:

Section 1. General Findings. The Kitsap County Board of Commissioners makes
the following findings:

1. On May 7, 1998, the Kitsap County Board of Commissioners (Board) adopted the
1998 Kitsap County Comprehensive Plan, satisfying requirements set forth in the
Growth Management Act (GMA), Ch. 36.70A RCW.

2. On December 11, 2006, the Board adopted, through Ordinance 370-2006, its Ten-
Year Comprehensive Plan Update. The Comprehensive Plan has been subsequently
amended through 2010.

3. GMA requires counties to review and if needed revise their Comprehensive Plans
and, specific to this ordinance, implementing development regulations to ensure
compliance therewith.

4. The Kitsap County Code (KCC) Chapter 21.04 provides guidance on the process
and procedures for amending Kitsap County’s development code, treating code
amendment as a Type |V application.

5. In August 2009, the Department of Community Development began an analysis of
Chapter 17. 460 ‘Nonconforming Uses and Structures’.

6. KCC Chapter 17.460 ‘Nonconforming Uses and Structures’ amendment process
included presentations to stakeholders, interested parties, and Kitsap County Planning
Commission work study, public hearing, deliberation and recommendation.

7. Nonconforming code amendments included review and commentary from the Rural
Stakeholder group in August and September of 2010.

8. On October 7, 2010, Kitsap County sent a “60-day notice” of proposed amendments
to KCC Chapter 17.460 ‘Nonconforming Uses and Structures’ to the Washington State
Department of Commerce as required by RCW 36.70A.106.

9. On December 1, 2010, the Kitsap County State Environmental Policy Act (SEPA)
official issued a Determination of Non-Significance pursuant to WAC 197-11-340.

10. On December 10, 2010 the DCD Advisory Group held a meeting to provide
comments to the draft nonconforming code amendments.
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11. Throughout the public process, the primary issue that was raised concerned the
time frames for eliminating nonconforming uses and structures. Public comments were
generally that, given the economic climate, the timeframes should be extended. There
were also issues raised regarding the clarity of current code provisions.

12. On January 18, 2011, following timely and effective public notice, the Kitsap County
Planning Commission held a work-study, public hearing, deliberation and
recommendation on the proposed amendments and voted to approve the proposed
amendments with minor changes.

13. On February 1, 2011, following timely and effective public notice, the Kitsap County
Planning Commission adopted Findings of Fact and Recommendations on the
proposed amendments that were approved on January 18, 2011.

14. The opportunities provided for citizen participation used in the preparation of draft
code and amendments are consistent with the requirements of the GMA and the State
Environmental Policy Act.

15. The proposed amendments to KCC Title 17 ‘Zoning’ promote the public interest
and welfare of the citizens of Kitsap County and are consistent with the following:

a) Growth Management Act (GMA), Ch. 36.70A RCW;

b) State Environmental Policy Act (SEPA), Ch. 43.21C RCW, and SEPA Rules, Ch.
197-11 WAC;

c) Kitsap County-wide Planning Polices;
d) Kitsap County Code Title 17 (Zoning);
e) RCW 36.70A.106 regarding “60-day” notice; and
f) SEPA Determination of Non-Significance (DNS).

Section 2. Revision to Definition. KCC 17.110.510, last amended by Ordinance
367-2006, is amended as follows:

17.110.510 Nonconforming use, er-nonconforming structure or
nonconforming use of structure.

“Nonconforming use, e~nonconforming structure or nonconforming use of
structure” means, respectively, a use of land, a erstructure or use of a structure
which was lawfully established or built and which has been lawfully continued but
which does not conform to the regulations established by this title or amendments
thereto.
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Section 3. Revisions to Nonconformities Code. KCC 17.460, last amended by
Ordinance 281-2002, is amended as follows:

Chapter 17.460
NONCONFORMING USES, AND STRUCTURES AND USE OF STRUCTURES

Sections:
17.460.010 Purpose.
17.460.015 Extensions.
17.460.020 Nonconforming uses of land.
17.460.030 Application for change of nonconforming uses of land.
17.460.0430 Nonconforming structures.
17.460.0540 Nonconforming uses of structures.

17.460.010 Purpose.

Within the zoning districts established by this title or any amendment later adopted.,
there may exist uses of land and/or structures that were lawful before the effective date
of the applicable regulations, but which would be restricted, requlated or prohibited
under the terms of this title or future amendment. Except as specifically allowed by this
chapter, this chapter is intended to permit these nonconformities to continue until they

are removed or dlscontmued bu%-net—t&eneeupaqethappe;petuafeen LJMes&speeaﬁ}eaJJy

17.460.015 Extensions.

As to timeframes noted in this chapter, the Director may extend timeframes on a case-
by-case basis where such timeframes cannot be met. If the Director extends the
schedule and/or imposes deadlines other than are set forth in this chapter, he must
make the following findings: (1) the reason for the required change is due to
circumstances beyond the control of the applicant; (2) the change is the minimum
necessary required to meet the conditions of this chapter; and (3) the change in time
does not exceed the original timeframe or deadline by more than twelve (12) months.
The decision of the Director shall be considered a Type |l decision and may be
appealed to the Hearing Examiner.

17.460.020 Nonconforming uses of land.

Where a |lawful use of land exists that is not allowed under current requlations, but was
allowed when the use was initially established, that use may be continued so long as it
remains otherwise lawful, and shall be deemed a nonconforming use.
A. Unless specifically stated elsewhere in this title, if a nonconforming use not
involving a structure has been changed to a conforming use, or if the
nonconforming use ceases for a period of twenty-four (24) months or more, said
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use shall be considered abandoned, and said premises shall thereafter be used
only for uses permitted under the provisions in the zone in which it is located.

B. A nonconforming use not involving a structure, or one involving a structure (other
than a sign) having an assessed value of less than two hundred dollars, shall be

dlscontmued W|th|n two vears from the date of passage of this title.

C. lf an existing nonconforming use or portion thereof, not housed or enclosed within
a_structure, occupies a portion of a lot or parcel of land on the effective date
hereof, the area of such use may not be expanded, nor shall the use or any part
thereof, be moved to any other portion of the property not historically used or
occupied theretofore regularly-and actuallyocecupied-for such use; provided, that
this shall not apply where such increase in area is for the purpose of increasing an
off-street parking or loading facility to the area specified in-this title for-used by the
activity carried on in the property; and provided further that this provision shall not
be construed as permitting unenclosed commercial activities where otherwise
prohibited by this title.

17.460.030 Application for change of honconforming uses of land.

A. The director may grant an application for a change of use to another
nonconforming use if, on the basis of the application and the evidence submitted,
the director makes the following findings:
1. That the proposed use is classified in a more restrictive category than
existing or preexisting uses by the zone regulations of this title. The
classifications of a nonconforming use shall be determined on the basis of the
zone in which it is first permitted, provided that a conditional use shall be a
more restrictive category than a permitted use in the same category.
2. That the proposed use will not more adversely affect the character of the
zone in which it is proposed to be located than the existing or preexisting use.
3. That the change of use will not result in the enlargement of the space
occupied by a nonconforming use, except as allowed by Section

17.460.020.C. E—xeep%thai—amneen#m&s&e#&bm@ngmbe

The decision of the director'shall be considered a Type Il decision and may be appealed
to the hearing examiner.
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17.460.0340 Nonconforming structures.

When, before the effective date of the adoption or amendment of the applicable

regulation, a lawful structure existed that would not be permitted by the regulations

thereafter imposed by this title, or amendments thereof, the structure may be continued

so long as it remains otherwise lawful, and shall be deemed a nonconforming structure.
A. A structure nonconforming to the dimensional standards of this title may
not be altered or enlarged in any manner unless such alteration or enlargement
would bring the structure into conformity with the requirements of the zone in
which it is located; provided structural change may be permitted when required to
make the structure safe for occupancy or use, provided structural enlargements
may be allowed in conformity with the setback requirements of the zone in which
it is located, and provided structural enlargements may be allowed if they would
not further violate setback requirements, and provided further, that a
nonconforming mobile home may be replaced notwithstanding the setback and
density provisions of this title, so long as the structure does not further encroach
upon any required yard

. —Ifa
nonconforming structure is destroved by any cause, it shall be aIIowed to be
reconstructed as a nonconforming structure up to the same size (total square
footage of structure, square foot of footprint of the building and height) and
appearance; provided, however, the Director has the discretion to allow a
different appearance if he finds that it would be more compatible with the zone in
which it is located. A complete application for such reconstruction must be filed
with the department within a one-year period from the date the structure was
destroyed.

C. A mobile home and/or single-family residence located on a legal
nonconforming lot may be replaced if destroyed.

D. Notwithstanding the foregoing provisions, if a nonconforming structure
presents a public health, safety or welfare hazard, it may not be considered a
legal nonconforming structure.
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17.460.0450 Nonconforming uses of structures.

When, before the effective date of the adoption or amendment of the applicable
regulation, a lawful use of a structure existed that would not be permitted by the
regulations thereafter imposed by this title, or amendments thereof, the use of the
structure may be continued so long as it remains otherwise lawful, and shall be deemed
a nonconforming use of structure.
A Continuation of Nonconforming Use. Any nonconforming use of a
structure which was lawfully established and which has been lawfully, actively
and continually maintained, may be continued subject to the limitations of this
section. In all proceedings other than criminal, the owner, occupant or user shall
have the burden to show that the use or structure was lawfully established.
B. Change of Nonconforming Use. A nonconforming use may be changed to
another nonconforming use so long as no structural alterations are needed to the
structure in which the use is located, and provided the new use is a reduction in
the nonconformity and intensity of the existing nhonconforming use. Such
determination shall be made by the director as a Type |l decision and may be

appealed to the hearing examiner.—-previded-any-such-change-of use-shallbeto
: I P I ted in

a-use- :
C. No-Expansion of Nonconforming Use. A nonconforming use shall not be
enlarged or expanded; provided, the structure containing the nonconforming use
may be structurally altered to adapt to new technologies or equipment. A
nonconforming use of a structure may be extended throughout those parts of a
structure which were designed or arranged to such use prior to the date when
such use of the structure became nonconforming, provided that no structural

alteration, except those required by the law, are made.

DE. Destruction of Nonconformlng Use ofr Structure. If any nonconforming use
off structure i is destroyed by any cause, it shall be allowed to be—remstated—a&a

reconstructed as a nonconforming structure up to the same size (total square
footage of structure, square foot of footprint of the building and height) and
appearance; provided, however, the Director has the discretion to allow a
different appearance if he finds that it would be more compatible with the zone in
which it is located. A complete application for such reconstruction must be filed
with the department within a one-year period from the date the structure was
destroyed.

EE. Discontinuance of Nonconforming Use ofr-Structures. Any nonconforming
use ofr structure for which the use or occupancy is discontinued for a period of
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twenty-four (24) months ere-year shall not thereafter be allowed as a
nonconforming use off structure.

Section 4.  Explicit Action. Should any amendment to KCC Title 17 that was
passed by the Board during its deliberations be inadvertently left out upon publication,
the explicit action of the Board as discussed and passed shall prevail upon subsequent
review and verification by the Board.

Section §. Effective Date. This ordinance is effective thirty (30) days from the date
of approval.

Section 6. Severability. If any provision of this ordinance, or its application to any
person, entity or circumstance is for any reason held invalid, the remainder of the
ordinance, or the application of the provision to other persons, entities or circumstances,
is not affected.

DATED this Z3%  day of Mc\}, ,20 11

BOARD OF COUNTY COMMISSIONERS
KITSAP COUNTY, WASHINGTON

ATTEST: CHARLOTTE GARRIDO, Chair

ROBERT GELDER, Co?(nissioner

U ik S o oo

Dana Daniels JOSH/BROWN, Commissioner
Clerk of the Board FETE A R
£ COMu Sy
S R T :
o AR oSN
Approved as to form: Ot . Zw
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Kitsap Couhty Prosecuting Attorney’s Office b Sy "5/.
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NOTICE OF PUBLIC HEARING

NOTICE IS HEREBY GIVEN that the Kitsap County Board of Commissioners will hold a
Public Hearing on Monday, May 23, 2011, beginning at the hour of 7:15 PM, in its
Chambers, Kitsap County Administration Building, 619 Division Street, Port Orchard,
Washington to consider an ordinance adopting amendments to KCC Title 17
‘Zoning’ relating to nonconforming uses, structures or use of structures

Section 1 includes General Findings as to code review procedures and public
participation.

Section 2 includes proposed revisions to definitions as noted in KCC 17.110.510
‘Nonconforming Use or Structure’.

Section 3 includes proposed revisions to code as noted in KCC 17.460
‘Nonconforming Uses and Structures'.

Sections 4, 5 & 6 speak to the explicit action of the Board, the effective date of
the proposed ordinance, and severability provisions.

The full text of the ordinance will be sent upon request. Any additional information on
the documents referenced above can be inspected or obtained by visiting the
Department of Community Development located at 614 Division St, Port Orchard, or by
contacting Scott Diener, Planning and Policy Division of the Department of Community
Development at 360-337-5777.

ALL THOSE INTERESTED are welcome to attend. (Please note that the hearing
start times are estimates and may be impacted by the amount of prior public
input).

Dana Daniels, Clerk of the Board
KITSAP COUNTY COMMISSIONERS OFFICE

NOTE: Kitsap County does not discriminate on the basis of disability. Individuals who
require accommodations should contact staff in the Commissioners’ Office at (360) 337-

7080 OR TDD (360) 337-7275 OR 1-800-816-2782. (Please provide five (5) business
days notice for interpreter services).

Publication Date: May 6, 2011 : _ S2\
THE KITSAP NEWSPAPER GROUP /‘b p‘"‘«/\ S 2 b "
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B ,_S,l;—l(
peariy O



IS B
Meeting Date:Mﬂ7/ 23 o1l
Agenda Item No:

Kitsap County Board of Commissioners

Office/Department: Policy and Planning, Dept of Community Development

Staff Contact & Phone Number: Scott Diener, Manager, Policy and Planning, 337-5777
Agenda Item Title: Ordinance amending portions of Kitsap County Code (KCC) Title 17
‘Zoning’ relating to nonconforming uses, structures or use of structures

Recommended Action: Approval of ordinance authorizing changes to KCC Chapter
17.460 ‘Nonconforming Use and Structures’

Summary:

Current code on nonconformities (NCs) is ill-structured and is in need of minor
change, particularly in light of testimony received on the matter. The proposed
code does not substantially change the existing ordinance, restates and
reorders language to be consistent and logical, clarifies the application for
change of NC use of land is a Type ! decision, provides for NC structures to be
rebuilt within in a 1-yr period with permit application as the trigger, and allows
for a 24-month clause for abandonment of use.

Attachments: | Ordinance amending portions of Kitsap County Code (KCC) Title 17

‘Zoning’ relating to nonconforming uses, structures or use of structures

Fiscal Impact for this Specific Action — n/a

Expenditure required for this specific action: | $ --

Related Revenue for this specific action: $--
Cost Savings for this specific action: $--
Net Fiscal Impact: $--

Source of Funds:

Fiscal Impact for Total Project - n/a

Project Costs: $--
Project Costs Savings: $--
Project Related Revenue: $--
Project Net Total: $ -

Fiscal Impact (DAS) Review

Departmental/Office Review & Coordination

Department/Office Elected Official/Department
Director —_ P .
DCD, Policy and Planning | Larry Keeton E . P Rppat
Contract Information i
Contract Number | Date Original Amount of Original | Total Amount of
Contract or Contract Amended Contract
Amendment Amendment

Approved




