ORDINANCE NO. 376-2007

ORDINANCE REGARDING GROWTH MANAGEMENT,
REVISIONS TO TITLE 19 (CRITICAL AREAS)

BE IT ORDAINED:

Section 1. General Findings. The Kitsap County Board of Commissioners makes the following

findings:

1.

On December 1, 2005, the Kitsap County Board of Commissioners (Board) adopted
Ordinance 351-2005, enacting new amendments to the 1998 Kitsap County Critical Areas
Ordinance.

In February 2006, appeals were filed with the Central Puget Sound Growth Management
Hearings Board (CPSGMHB) challenging various provisions of the 2005 Critical Areas
Ordinance (CAO). In one appeal, the Hood Canal Environmental Council and others
asserted that Kitsap County’s CAO provided inadequate protection for wetlands and
marine shorelines. In another appeal, Kitsap Alliance of Property Owners and others
asserted that Kitsap County’s CAO was too restrictive. The CPSGMHB consolidated
these appeals into one: Hood Canal v. Kitsap County, CPSGMHB Case No. 06-3-0012c.

On August 28, 2006, the CPSGMHB issued its Final Decision and Order denying Kitsap
Alliance of Property Owners’ appeal, but granting Hood Canal Environmental Council’s
appeal, and remanding the challenged wetland and shoreline provisions back to Kitsap
County. Hood Canal v. Kitsap County, CPSGMHB Case No. 06-3-0012¢, Final Decision
and Order (August 28, 2006). The CPSGMHB determined that Kitsap County’s
exemption of small, isolated Category III and Category IV wetlands under a certain size
was not compliant with the Growth Management Act (GMA) and the Best Available
Science (BAS) in Kitsap County’s record. The CPSGMHB also determined that Kitsap
County’s 35-foot buffers on marine shorelines designated Urban, Semi-Rural, and Rural
were not compliant with the GMA because they was not supported by the BAS in Kitsap
County’s record.

Section 2. Procedural Findings. The Kitsap County Board of Commissioners makes the

following findings regarding the process and public participation aspects for amending Kitsap
County’s Critical Areas Ordinance (CAO):

1.

Between September and December 2006, the Kitsap County Department of Community
Development reviewed the record established during the 2005 CAO update for the Best
Available Science related to the remand issues.

In December 2006, Kitsap County Staff developed and published a work plan to amend
the 2005 CAO and achieve compliance as ordered by the CPSGMHB.
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10.

11.

On December 11, 2006, following timely and effective public notice, the Kitsap County
Board of Commissioners (Board) held a work-study session to discuss and review and
proposed work plan, the remand issues, and various options for amending the CAO to
achieve compliance.

On December 19, 2006, following timely and effective public notice, the Kitsap County
Planning Commission (Planning Commission) held a work-study session to discuss and
review the proposed work plan, the remand issues, and various options for amending the
CAO to achieve compliance.

On December 28, 2006, Kitsap County Staff issued a memo to the Planning Commission
explaining the background of the proposed changes and identifying the proposed changes
to the CAO for the Planning Commission’s consideration. This memo was posted to the
County’s website, mailed to all interested parties, and made available to the public.

On January 9, 2007, following timely and effective public notice, the Planning
Commission held a public hearing from 6:30-10:00 PM to hear public testimony on the
proposed amendments. Over 150 citizens attended and were invited to comment orally
and in writing. The Planning Commission held the comment period open to allow for the
submittal of additional comments prior to their scheduled deliberations.

On January 19, 2007, Kitsap County Staff issued a memo to the Planning Commission
summarizing the status of the remand effort and transmitting key items of Best Available
Science that were identified and relied upon by the CPSGMHB in their remand order.
This memo was posted on the County’s website and made available to the public, along
with its attachments.

On January 22, 2007, following timely and effective notice, the Board of County
Commissioners held a public afternoon briefing session at which the Board was apprised
of the status of the remand effort and the upcoming Planning Commission deliberations.

On January 23, 2007, following timely and effective public notice, the Planning
Commission began deliberations on the proposed amendments. This public meeting was
continued to January 26, 2007, at which time the Planning Commission concluded their
deliberations and voted on recommendations to the Board.

On February 7, 2007, Kitsap County Staff issued memo to the Board of County
Commissioners summarizing the recommendations to the CAO voted on by the Planning
Commission. This summary was posted to the County’s website, mailed to all interested
parties, including the Planning Commission, and made available to the public.

On February 8, 2007, Kitsap County Staff issued a Fact Sheet clearly comparing the
existing CAO provisions with the proposed changes to the CAO and answering common
questions asked by the public.
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12. On February 12, 2007, following timely and effective public notice, the Board of County
Commissioners held a public hearing to hear public testimony on the proposed
amendments, taking into account the recommendations of the Planning Commission and
the recommendations of Kitsap County Staff. The Board held the comment period open
to allow for the submittal of additional comments prior to their scheduled deliberations.

13. On February 13, 2007, the Planning Commission formally adopted its Findings of Facts
explaining the rationale for its recommendations.

14. On February 14, 2007, the Board of County Commissioners began deliberations on the
proposed amendments, as recommended by the Planning Commission and Kitsap County
Staff. The public meeting was continued to February 21, 2007 to have additional time to
review the record. It was then continued to February 26, 2007, the Board’s regular
Monday morning public meeting that is televised, to ensure greater public dissemination.
The Board is aware that this is one business day past the deadline set by the Growth
Board. However, the Board felt it was very important to make its decision at a televised
meeting given the affect of these changes throughout the County. At the February 26,
2007 meeting, the Board voted to adopt changes to the 2005 CAO in accordance with the
remand order.

Section 3. General Substantive Findings. The Kitsap County Board of Commissioners makes
the following substantive findings regarding the amendments to Kitsap County’s Critical Areas
Ordinance (CAO):

1. Pursuant to RCW 36.70A.172, and WAC 365-195-900 through —925, the following
amendments to the CAO are based on and supported by BAS. These amendments protect
the functions and values of critical areas, and give special consideration to conservation
or protection measures necessary to preserve or enhance anadromous fisheries.

2. By removing the wetland exemptions identified by the CPGMHB and by requiring
mitigation for functions impacted by development, Kitsap County is protecting all
functions and values of each identified wetland. No wetland function will be lost.

3. By increasing the buffers for marine shorelines Kitsap County is protecting the full range
of the applicable functions and values that are present in the critical area. Kitsap County
chose not to, at least not at this time, differentiate among the various resources within the
marine shoreline, the County is committed to conducting a nearshore habitat assessment
in the near future to be able to more specifically understand and protect these resources.

Section 4. Kitsap County Code Section 19.200.210, last amended by Ordinance 351-2005, is
amended as follows:

A. General

1. Wetlands are those areas that are inundated or saturated by surface water or groundwater
at a frequency and duration sufficient to support, and that under normal circumstances do
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support, a prevalence of vegetation typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, estuaries, marshes, bogs, and similar areas. For
regulatory purposes, wetland delineations shall be determined by the Washington State
Wetlands Identification and Delineation Manual, March 1997, or as amended hereafter.

Kitsap County uses the Washington Department of Ecology Washington State Wetland
Rating System for Western Washington, revised 2004, or as amended hereafter, to
categorize wetlands for the purposes of establishing wetland buffer widths, wetland uses
and replacement ratios for wetlands. Wetlands shall be generally designated as follows:

B. Regulated Wetlands. (See Chapter 19.800 Appendix A for more detailed description).

1.

Category | Wetlands: Category I wetlands are those regulated wetlands that include but
are not limited to rare, unique wetland types that are more sensitive to disturbance than
most wetlands and that contain ecological attributes that are impossible to replace within
a human lifetime. Category 1 wetlands score 70 points or more out of 100 on the
wetlands ratings systems.

Category II Wetlands: Category Il wetlands are those regulated wetlands that score
between 51-69 points out of 100 on the wetlands ratings system.

Category III Wetlands: Category III wetlands are those regulated wetlands;2;500-square
feet orgreates; that score between 30-50 points on the wetlands ratings system. Activities
affecting isolated, non-mosaic Category III wetlands that are less than 2,500 square feet
may be allowed provided that the wetlands report identifies the specific wetland function
affected or at risk. and the proposed mitigation to replace the wetland function, on a per
function basis.

Category IV Wetlands: Category IV wetlands are those regulated wetlands;—7:500-square
feet-or-greater—that score less than 30 points out of 100 on the wetlands ratings system.
Aclivities affecting isolated. non-mosaic Category Il wetlands that are less than 2.500
square feet may be allowed provided that the wetlands report identifies the specific
wetland function affected or at risk. and the proposed mitigation to replace the wetland
function, on a per function basis.

Wetlands intentionally created from non-wetland areas to mitigate conversion of other
wetlands.

6. Mosaic wetlands as defined at 19.150.695.

C. Non-Regulated Wetlands.

}—Category-Hl-Wetlands-Isolated wetlandsless-than 2:500-square-feet:

2 Categery- V-Wetlands: Isolatedwetlandsless-than 7,500 square-feet:
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3 —Created Wetlands: Wetlands created intentionally from a non-wetland site that were not

required to be constructed as mitigation for adverse wetland impacts. These may include,
but not limited to irrigation and drainage ditches, grass-lined swales, canals, detention
facilities, wastewater treatment ponds, farm ponds not contiguous, as defined in this title,
and landscape amenities.

D. Criteria for Determining Wetlands Divided by a Manmade Feature.

1.

9]

When a wetland is divided by a manmade feature (e.g., a road embankment), the wetland
shall be rated as if it is not divided, if there is a perennial or intermittent surface water
connection between the two wetlands and either of the following criteria is met:

a. It can be demonstrated that the separate wetlands were one discrete wetland prior to
construction of the manmade feature. This may be accomplished through an analysis
of secondary information such as aerial photographs and soils maps; or

b. The two separated wetlands can be shown to function as one wetland. This shall be
determined based on normal conditions (i.e., in the absence of unauthorized activity,
the wetlands possess similar vegetative or wildlife assemblages or hydrologic
regime).

Separated wetland areas may be rated jointly in the absence of a perfectly level culvert
where it can be demonstrated that a level surface water connection is present within the
culvert that permits flow of water, fish, or other organisms in both directions. Separated
wetland areas may also be rated jointly in the absence of a perfectly level culvert with
two-way water flow if the bottom of the culvert is below the high water marks in the
receiving wetland or if the high water marks on either side differ by six inches or less in
elevation.

Connecting Mosaic Pattern Wetlands. In cases where the wetlands to be categorized are
smaller than one acre in size and separated from each other by 100 feet or less (on
average), the DOE mosaic methodology shall be used to determine the wetland category.
The area of the wetlands must be greater than 50 percent of the total combined area of
wetland and upland for the patchwork to be categorized as one wetland. The boundary of
the mosaic wetlands must reflect the ecological interconnectedness of the wetlands within
the mosaic. The County will not accept mosaic boundaries drawn to minimize the arca of
wetland within the mosaic.

Section 5. Kitsap County Code Section 19.300.315(A). last amended by Ordinance 351-2005, is
amended as follows:

A. Buffers and Building Setbacks.

1.

Buffers. Buffers or setbacks shall remain undisturbed natural vegetation areas except
where the buffer can be enhanced to improve its functional attributes. Buffers shall be
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maintained along the perimeter of fish and wildlife habitat conservation areas, as listed in

Table 19.300.315. Refuse shall not be placed in buffers.

Table 19.300.315: Fish and Wildlife Habitat Conservation Area Development

Standards
Streams
. Minimum Building Other Development
Water sz_e Buffer Width Setback Standards
200 feet 15 feet beyond Where applicable,
l S buffer refer to the
Segments of Big development standards
Beef Creek, Curley in Chapters 19.200
Creek, Chico Creek, (Wetlands) and 19.400
Burley Creek, Union (Geologically
River, Blackjack Hazardous Areas).
Creek and Tahuya Where such features
River occur on site, the more
- 150 feet 15 fect beyond | restrictive buffer or
F buffer building setback shall
Np 50 feet 15 feet beyond | apply.
- - buffer
Ns 50 feet 15 feet beyond
. buffer =
Saltwater Shorelines and Lakes
N Shoreline Buffer Width Minimum Building Other Development
Designation] - __ Setback __ Standards
Urban 0 feet 15 feet beyond Where applicable,
- B buffer refer to the
Urban; Semi-Rural 35feet 15 feet beyond development standards
and Rural 100 feet buffer in Chapters 19.200
shorelines and (Wetlands) and 19.400
Lakes less than 20 (Geologically
| acres B Hazardous Areas).
Conservancy 50 feet 15 feet beyond Where such features
~ buffer occur on site, the more
Natural 100 feet 15 feet beyond restrictive buffer or
buffer building setback shall
- apply.
Wildlife Habitat Conservation Areas
Class | L Buffer widths and setbacks will be determined through a mandatory
o el Habitat Management Plan (HMP)
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Table 19.300.315: Fish and Wildlife Habitat Conservation Area Development
Standards

Site-specific conditions will determine the need for the preparation of
Class I
a HMP
'as defined in Title 22 Kitsap County Code (Shoreline Management Master Program)

2. Buffer Measurement. Distances shall be measured from the ordinary high water mark
(OHM) or from the top of the bank where the OHM cannot be identified. Buffers shall
be retained in their natural condition. It is acceptable, however, to enhance the buffer by
planting indigenous vegetation, as approved by the department. Alteration of buffer areas
and building setbacks may be allowed for development authorized by Section 19.100.140
(Reasonable Use Exception), Section 19.100.125 (Exemptions), Section 19.100.130
(Standards for Existing Development) or Section 19.100.135 (Variances). The bufter
width shall be increased to include streamside wetlands, which provide overflow storage
for stormwaters, feed water back to the stream during low flows or provide shelter and
food for fish. In braided channels, the ordinary high water mark or top of bank shall
include the entire stream feature.

3. Buffer Widths and Setbacks for Shorelines. The building setback or buffer width for new
development shall be based on the Kitsap County Shoreline Management Master
Program environment designation, or as required by Chapter 17.450, (View Blockage
Requirements), as now or hereafter amended, whichever is greater. (Note: Setbacks for
Conservancy-Public Lands to be determined by the Kitsap County Shoreline
Management Master Program.)

4. Provision for Decreasing Buffer.

a—1In lieu of going through the formal variance process, an administrative reduction to
buffer widths for-streams, except for urban, conservancy and natural shorelines. may
be granted subject to the requirements of this section. Where an applicant
demonstrates pursuant to the variance criteria that buffer widths cannot be met, a
habitat management plan (HMP) will be required that shall meet the requirements as
described in Chapter 19.700 (Special Reports). The department may decrease the
buffer if, after consultation with the Washington State Department of Fish and
Wildlife, and review of the HMP, the department determines that conditions are
sufficient to protect the affected fish and wildlife habitat conservation arca. The
department may reduce the buffer width by up to fifty percent for construction of a
single-family dwelling or up to twenty-five percent for all other development, but the
buffer shall not be less than twenty-five feet. Administrative buffer reductions may
be allowed for rural, semi-rural shoreline environments and lakes less than 20 acres
where a vacant parcel has a common property line with two or more lots which abut
the ordinary high water line and which are developed with structures. In these cases.
the standard buffer may be reduced to the greater of 50 feet or the average of the
standard buffer and setbacks of the structures on the adjacent properties. All other
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Rreductions of greater than twenty-five percent for single-family dwellings will be a
Type II decision and require notification (see Chapter 19.800 Appendix F). Granting
of a reduced buffer shall be the minimum necessary for the permitted use. When
applicable, the order of sequence for buffer reductions shall be as follows:

i. Use of buffer averaging, maintaining one hundred percent of the buffer area under
the standard buffer requirement;

ii. Reduction of the overall buffer area by no more than twenty-five percent of the
area required under the standard buffer requirement;

iii. Enhancement of existing degraded buffer area and replanting of the disturbed
buffer area;

iv. Use of alternative on-site wastewater systems in order to minimize site clearing;
v. Infiltration of stormwater where soils permit; and,

vi. Retention of native vegetation on other portions of the site in order to offset
habitat loss from buffer reduction.

5. Provision for Increasing Buffer. The department may increase the buffer width whenever
a development proposal has known locations of endangered or threatened species for
which a habitat management plan indicates a larger buffer is necessary to protect habitat
values for such species, or when the buffer is located within a landslide or erosion hazard
area.

6. Buffers for Streams in Ravines. For streams in ravines with ravine sides ten feet or
greater in height, the buffer width shall be the minimum buffer required for the stream
type, or a buffer width that extends twenty-five feet beyond the top of the slope,
whichever is greater.

7. Channel Migration Zones. In areas where channel migration zones occur outside of
Urban Growth Areas (as of the date of the adoption of this title), the buffer distance shall
be measured from the edge of the channel migration zone.

8. Protection of Buffers. Buffer areas shall be protected as required by the department. The
buffer shall be identified on a site plan and filed as an attachment to the notice as required
by Section 19.100.150 (Critical Area and Buffer Notice to Title).

9. Building or Impervious Surface Setback Lines. A building or impervious surface setback
line of 15 feet is required from the edge of any fish and wildlife habitat conservation area
buffer. Minor structural or impervious surface intrusions into the areas of the setback
may be permitted if the department determines that such intrusions will not adversely
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impact the fish and wildlife habitat conservation area. The setback shall be identified on
a site plan and filed as an attachment to the notice as required by Section 19.100.150
(Critical Area and Buffer Notice to Title).

10. Buffer and Building Setbacks for Water Dependent Activities: The department may
allow an administrative alteration to the required buffer and building setback for water
dependent activities when no other reasonable or practicable alternative exists and the
development is consistent with the Kitsap County Shoreline Management Master
Program. Any alteration of a buffer or building setback shall be the minimum necessary
and shall require an approved habitat management plan which identifies and adequately
protects any affected fish and wildlife habitat conservation area.

Section 6. The provisions in this Ordinance were adopted at the Kitsap County Board of
Commissioners public meeting on February 26, 2007 and became effective upon that date.

Section 7. If any sentence, section, provision, or clause of this ordinance or its application to
any person, entity or circumstance is for any reason held invalid or unconstitutional, the
remainder of the ordinance, or the application of the provision to other persons, entities, or
circumstances is not affected.

Section 8. Should any amendment to Kitsap County Code Title 19 that was passed by the Board
during its deliberations be inadvertently left out, the explicit action of the Board as discussed and
passed shall prevail upon subsequent review and verification by the Board.

DATED this 4 § H, day of F &b .2007.

BOARD OF COUNTY COMMISSIONERS
KITSAP, COUNTY, WASHINGTON

/f#/«J A
CHRIS ENDRESEN, Chair

" VOTED NO

) 'ﬂ,ﬁm @iﬁ% JAN ANGEL, Commissioner -
BTTEST: IS TN 92 7 =
DL [ P o T -
Opal Robertson JOSH BROWN, Commissioner
Clerk of the Board

Approved as to form:

LA f-(_/_‘ L _’}./ £
Deputy Prosecuting Attorney
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NOTICE OF ADOPTION

NOTICE IS HEREBY GIVEN that the Kitsap County Board of Commissioners on
February 26, at 10:00 AM in its Chambers, County Administrative Building, 619 Division
Street, Port Orchard, Washington, adopted and enacted Ordinance 376-2007, REGARDING
GROWTH MANAGEMENT, REVISIONS TO TITLE 19 (CRITICAL AREAS). A summary
of the ordinance is as follows:

Section 1 includes General Findings of Fact made by the Kitsap County Board of County
Commissioners regarding the revisions to the 2005 Critical Areas Ordinance based on the
remand by the Central Puget Sound Growth Management Hearings Board (CPSGMHB) and
compliance with the Growth Management Act.

Section 2 includes General Procedural Findings of Fact pertaining to the process and
public participation aspects for the revisions to the CAO based on the remand by the CPSGMHB
and compliance with the Growth Management Act.

Section 3 includes General Substantive Findings of Fact relating to text amendments to
the CAO based on the remand by the CPSGMHB and compliance with the Growth Management
Act.

Section 4 adopts revisions to Kitsap County Code Section 19.200.210 relating to
regulating small, isolated Category III and IV wetlands.

Section 5 adopts revisions to Kitsap County Code Section 19.300.315 relating to
adjusting shoreline buffers in urban, semi-rural and rural shorelines and lakes under twenty acres
and modifying the associated provisions for adjusting buffer widths.

The full text of the ordinance will be sent upon request. Any additional information on the
documents referenced above can be inspected or obtained by visiting the Department of
Community Development located at 614 Division St. Port Orchard, or by contacting the
Community Planning Division of the Department of Community Development at (360) 337-
7181.

Publication Date: March 3, 2007
THE KITSAP NEWSPAPER GROUP ’



NOTICE OF PUBLIC HEARING AND PROPOSED ORDINANCE ADOPTION

NOTICE IS HEREBY GIVEN that the Kitsap County Board of Commissioners will hold a
public hearing on Monday, February 12, 2007 at 6:30 PM at the Kitsap County
Administration Building, 619 Division Street, Port Orchard WA 98366 to consider
adopting amendments to an Ordinance, RELATING TO GROWTH MANAGEMENT,
AMENDING TITLE 19 (CRITICAL AREAS) OF KITSAP COUNTY CODE. A summary
of the proposed amendments is as follows:

Section 1 includes findings of fact pertaining to the revisions to the CAO based on the
remand by the Central Puget Sound Growth Management Hearings Board
(CPSGMHB).

Section 2 includes findings of fact pertaining to the process and public participation
aspects for the revision to the CAO based on the remand by the CPSGMHB.

Section 3 includes substantive findings relating to text revision to the CAO based on the
remand by the CPSGMHB.

Section 4 proposes revisions to Kitsap County Code Section 19.200.210 relating to
regulating small, isolated Category IIl and IV wetlands.

Section 5 proposes revisions to Kitsap County Code Section 19.300.315 relating to
adjusting shoreline buffers in urban, semi-rural and rural shorelines and lakes under
twenty acres, and modifying the associated provisions for adjusting buffer widths.

The Kitsap County Planning Commission will be preparing their recommendations on
this Ordinance for consideration by the Board of County Commissioners.

The full text of the ordinance will be sent upon request. Any additional information on
the document referenced above can be inspected or obtained by visiting the
Department of Community Development located at 614 Division St., Port Orchard,
contacting the Natural Resources Division at (360) 337-4558 or by visiting the Kitsap
County web page at www.kitsapgov.com/dcd/.

ALL THOSE INTERESTED are welcome to attend.
Opal Robertson, Clerk of the Board

Kitsap County does not discriminate on the basis of disability. Individuals who require accommodations at
this meeting or who require this information in a different format should contact the ADA Coordinator at
(360) 337-7146 (voice) or (360) 337-7275 (TDD) or (800) 816-2782. Please provide five business days
notice for accommodations, if possible.

Publication Date: January 31, 2007
THE KITSAP NEWSPAPER GROUP
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Meeting Date: Monday, February 12, 2007

Agenda Item No.
b [ 000 A
- Kitsap County Board of Commissioners

Department:  Department of Community Development
Staff Contact: Patty Charnas, Natural Resources Manager X # 4% § Initials:
Title: Critical Areas Ordinance Revisions based on Remand Order

Recommended Action: Take public testimony on February 12, 2007, review Planning
Commission’s recommendations, and adopt revisions to the Critical Areas Ordinance based on the
remand by the Central Puget Sound Growth Management Hearings Board (CPSGMHB) on or
before February 23, 2007.

Summary: Kitsap County adopted updates and revisions to its CAO on December 1, 2005. In
February 2006, the CAO was challenged by two groups, one representing environmental interests
and one representing property rights. On August 28, 2006, the Growth Board affirmed the County
on all but two narrow issues, which it remanded back to Kitsap County. One issue dealt with
certain wetland exemptions, the other with certain shoreline buffers. The rest of the ordinance is
valid and not a part of this remand effort. The Growth Board gave the County until February 23,
2007 to take legislative action to bring the CAQO into compliance with the Growth Management Act.

On Friday, January 26, 2007, the Planning Commission completed deliberations on their
recommendations to revise the Critical Areas Ordinance (CAO) based on the remand by the
CPSGMHB (Growth Board). The Planning Commission recommended all of the proposed staff
revisions to the CAO and added two items of their own, as shown in the attachment.

Attachment:
1) Draft CAO Revisions and Planning Commission Recommendations

Fiscal Impact

Expenditure Required (for this specific action): None
Total Cost (including all related costs): Unknown
Related Revenue: N/A

Cost Savings: None

Net Fiscal Impact: Unknown

Source of Funds : General Fund

Clearances
Affected Departments Department Representative
Department of Community Development Patty Charnas, Natural Resources Manager

Attachment



Port Orchard Independent

P.O. Box 27, Port Orchard, WA 98366
360-876-4414

Affidavit of Publication

STATE OF WASHINGTON }
COUNTY OF KITSAP }

Rich Peterson being first duly sworn, upon
oath deposes and says: that (s)he is the
publisher of the Port Orchard Independent, a
Fwice-weekly newspaper. The said newspaper
is a legal newspaper by order of the superior
court in the county in which.it is published
and is now and has been for more than six
months prior to the date of the first
publication of the Notice hereinafter referred
to, published in the English language
continually as a twice weekly newspaper in
_Port Orchard, Kitsap County, Washington and
is and always has been printed in whole or
part in the Port Orchard Independent, Central
Kitsap Reporter, North Kitsap Herald, and
Bainbridge Island Review and the Bremerton
Patriot and is of general circulation in said
County, and is a legal newspaper, in
accordance with the Chapter 99 of the Laws of
1921, as amended by Chapter 213, Laws of
1941, and approved as a legal newspaper by
order of the Superior Court of Kitsap County,
State of Washington, by order dated June 16,
1941, and that the annexed is a true copy of
County Ordinances - ORD 276-2007
(PC9416) as it was published once a week in
the regular and entire issue of said paper and
not as a supplement form thereof for a period
of 1 issue(s), such publication commencing
on 03/03/07 and ending on 03/03/07 and
lha} said newspaper was regularly distributed
to its subscribers during all of said period.

The amount of fhie-{ee for suclr publication is

$28.88

SS

o
Subscrilfed and sworn before me on this

y of March

]

ij | f/'%iéfzf'7%

Notary Public in and /f?ﬂhe State of
Wasliington, residing /n Port Orchard,

Washiugton,
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summary of the ordi-

nance is as follows:
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General Findings of
Fact made by the Kit-
sap County Board of
County Commission-
ers regarding the revi-
sions to the 2005 Criti-
cal Areas Ordinance
based on the remand
by the Central Puget
Sound Growth Man-
agement Hearings
Board (CPSGMHB)
and compliance with
the Growth Manage-
ment Act.

Section 2 includes
General Procedural
Findings of Fact per-
taining to the process
and public participation
aspects for the revi-
sions to the CAO
based on the remand
by the CPSGMHB and
compliance with the
Growth Management
Act.
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Section 3 includes
General Substantive
Findings of Fact relat-
ing to text amendments
to the CAO based on
the remand by the
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sions to Kitsap County
Code Section
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regulating small, iso-
lated Category ill and
IV wetlands.

Section 5 adopts revi-
sions to Kitsap County
Code Section
19.300.315 relating to
adjusting shoreline buf-
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ral and rural shorelines
and lakes under twenty
acres and modifying
the associated provi-
sions for adjusting buff-
er widths.

The full text of the or-
dinance will be sent
upon request. Any ad
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Date of publication:
03/03/07

(PC9416)

N




T

Port Orchard Independent

P.0. Box 27, Port Orchard, WA 98366

360-876-4414

Affidavit of Publication

STATE OF WASHINGTON }
COUNTY OF KITSAP } ss

Rich Peterson being first duly sworn, upon
oath deposes and says: that (s)he is the
publisher of the Port Orchard Independent, a
twice-weekly newspaper. The said newspaper
is a legal newspaper by order of the superior
court in the county in which it is published
and is now and has been for more than six
months prior to the date of the first
publication of the Notice hereinafter referred
to, published in the English language
continually as a twice weekly newspaper in
Port Orchard, Kitsap County, Washington and
is and always has been printed in whole or
part in the Port Orchard Independent, Central
Kitsap Reporter, North Kitsap Herald, and
Bainbridge Island Review and the Bremerton
Patriot and is of general circulation in said
County, and is a legal newspaper, in
accordance with the Chapter 99 of the Laws of
1921, as amended by Chapter 213, Laws of
1941, and approved as a legal newspaper by
order of the Superior Court of Kitsap County,
Statc of Washington, by order dated June 16,
1941, and that the annexed is a true copy of
County Ordinances - ORD 276-2007
(PC9416) as it was published once a week in
the regular and entire issue of said paper and
not as a supplement form thereof for a period
of 1 issue(s), such publication commencing
on 03/03/07 and ending on 03/03/07 and
that said newspaper was regularly distributed
to its subscribers during-all of said period.

The amount offthe, fee for sich publication is
$28.88  /which has bech faid in full.

2/ 1%

Subscyibed and sworn before me on this
of March

Washington, residing it/ Port Orchard,
Washington.

NOTICE OF
ADOPTION
NOTICE IS HEREBY
GIVEN that the Kitsap
County Board of Com-
missioners on Febru-
ary 26, at 10:00 AM in
its Chambers, County
Administrative Build-
ing, 619 Division
Street, Port Orchard,
Washington, adopted
and enacted Ordi-
nance 376-2007, RE-
GARDING GROWTH
MANAGEMENT, RE-
VISIONS TO TITLE 19
(CRITICAL AREAS). A
summary of the ordi-

nance is as follows:
Section 1 includes
General Findings of
Fact made by the Kit-
sap County Board of
County Commission-
ers regarding the revi-
sions to the 2005 Criti-
cal Areas Ordinance
based on the remand
by the Central Puget
Sound Growth Man-
agement Hearings
Board (CPSGMHB)
and compliance with
the Growth Manage-
ment Act.

Section 2 includes
General Procedural
Findings of Fact per-
taining to the process
and public participation
aspects for the revi-
sions to the CAO
based on the remand
by the CPSGMHB and
compliance with the
Growth Management
Act.

U

SR T

Section 3 includes
General Substantive
Findings of Fact relat-
ing to text amendments
to the CAO based on
the remand by the
CPSGMHB and com-
pliance with the Growth
Management Act.
Section 4 adopts revi-
sions to Kitsap County
Code Section
19.200.210 relating to
regulating small, iso-
lated Category Il and
IV wetlands.

Section 5 adopts revi-
sions to Kitsap County
Code Section
19.300.315 relating to
adjusting shoreline buf-
fers in urban, semi-ru-
ral and rural shorelines
and lakes under twenty
acres and modifying
the associated provi-
sions for adjusting buff-
er widths.

The full text of the or-
dinance will be sent
upon request. Any ad-
ditional information on
the documents refer-
enced above can be in-
spected or obtained by
visiting the Department
of Community Devel-
opment located at 614
Division St. Port Or-
chard, or by contacting
the Community Plan-
ning Division of the De-
partment of Commu-
nity Development at
(360) 337-7181.

Date of publication:
03/03/07

(PC9416)
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Meeting Date: Monday, February 12, 2007

Agenda Item No. G . 5 0 /)
Kitsap County Board of Commissioners

Department:  Department of Community Development
Staff Contact: Patty Charnas, Natural Resources Manager " Initials:
Title: Critical Areas Ordinance Revisions based on Remand Order

Recommended Action: Take public testimony on February 12, 2007, review Planning
Commission’s recommendations, and adopt revisions to the Critical Areas Ordinance based on the
remand by the Central Puget Sound Growth Management Hearings Board (CPSGMHB) on or
before February 23, 2007.

Summary: Kitsap County adopted updates and revisions to its CAO on December 1, 2005. In
February 2006, the CAO was challenged by two groups, one representing environmental interests
and one representing property rights. On August 28, 2006, the Growth Board affirmed the County
on all but two narrow issues, which it remanded back to Kitsap County. One issue dealt with
certain wetland exemptions, the other with certain shoreline buffers. The rest of the ordinance is
valid and not a part of this remand effort. The Growth Board gave the County until February 23,
2007 to take legislative action to bring the CAO into compliance with the Growth Management Act.

On Friday, January 26, 2007, the Planning Commission completed deliberations on their
recommendations to revise the Critical Areas Ordinance (CAQ) based on the remand by the
CPSGMHB (Growth Board). The Planning Commission recommended all of the proposed staff
revisions to the CAO and added two items of their own, as shown in the attachment.

Attachment:
1) Draft CAO Revisions and Planning Commission Recommendations

Fiscal Impact

Expenditure Required (for this specific action): Nont
Total Cost (including all related costs): Unknown
Related Revenue: N/A

Cost Savings: None

Net Fiscal Impact: Unknown

Source of Funds : General Fund

Clearances
Affected Departments Depart
Department of Community Development Patty C

Attachment
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- DRAFT

Critical Areas Remand Proposed Revisions Recommended by the Planning

Commission with Staff Comments

(strikeout indicates removing language; underline indicates adding language)

Wetlands Exemption

Background: Chapter 200 of the CAO addresses wetlands and wetlands regulations. The
remand directed specific attention to the subsection that addressed Non-regulated wetlands,
citing the need to ensure no net loss of wetland functions and values by, among other means,
mitigation. These remand issues were considered in drafting of following revisions.

a. Proposed Revisions Recommended by the Planning Commission:
Section 19.200.210
B. Regulated Wetlands. (See Chapter 19.800 Appendix A for more detailed description).

1.

Category | Wetlands: Category | wetlands are those regulated wetlands that
include but are not limited to rare, unique wetland types that are more sensitive to
disturbance than most wetlands and that contain ecological attributes that are
impossible to replace within a human lifetime. Category | wetlands score 70 points or
more out of 100 on the wetlands ratings systems.

Category Il Wetlands: Category |l wetlands are those regulated wetlands that score
between 51-69 points out of 100 on the wetlands ratings system.

Category Ill Wetlands: Category Il wetlands are those regulated wetlands, 2,566
square-feetorgreater; that score between 30-50 points on the wetlands ratings
system. Activities affecting isolated, non-mosaic Category Il wetlands that are less
than 2,500 square feet may be allowed provided that the wetlands report identifies
the specific wetland function affected or at risk, and the proposed mitigation to
replace the wetland function, on a per function basis.

Category |V Wetlands: Category IV wetlands are those regulated wetlands, %560
square-feet-or-greater; that score less than 30 points out of 100 on the wetlands
ratings system. Activities affecting isolated, non-mosaic Category IV wetlands that
are less than 7,500 square feet may be allowed provided that the wetlands report
identifies the specific wetland function affected or at risk, and the proposed mitigation
to replace the wetland function, on a per function basis.

Wetlands intentionally created from non-wetland areas to mitigate conversion of other
wetlands.

Mosaic wetlands as defined at 19.150.695.

ooty -

Created Wetlands: Wetlands created intentionally from a non-wetland site
that were not required to be constructed as mitigation for adverse wetland impacts.
These may include, but not limited to irrigation and drainage ditches, grass-lined
swales, canals, detention facilities, wastewater treatment ponds, farm ponds not
contiguous, as defined in this title, and landscape amenities.

b. Staff Comments
It is recommended the Planning Commission proposed revisions be adopted unchanged.
The language is the same as staff recommendations and has been analyzed for its
responsiveness to the Growth Board'’s remand order.

1/31/2007



Attachment (continued)

Il. Shoreline Buffers
Background: Chapter 300 of the CAO addresses fish and wildlife habitat conservation areas,
which includes establishing buffers for designated areas such as streams, marine shorelines
and lakes. The remand order was less specific on this issue, but was clear that 35 feet for
certain shoreline areas was inadequate to protect designated fish and wildlife habitat types. In
reviewing the sources cited in the remand order, which were from the 2005 CAO Index, an
increase to the buffer width of certain shorelines was proposed, as were new provisions to
decrease buffer widths based on Habitat Management Plan. Provisions to decrease buffer
widths for water dependent activities originally provided in Kitsap County CAO have also been
proposed to be reinstated.

a. Proposed Revisions Recommended by the Planning Commission:

Table 19.300.315 Fish and Wildlife Habitat Conservation Area Development Standards

Saltwater Shorelines and Lakes
Shoreline Designation’ Buffer Width Setback

Urban, semi-rural and
Rural shorelines and

Lakes less than 20 acres 35 100 feet 15 feet beyond buffer
Conservancy 50 feet 15 feet beyond buffer
Natural 100 feet 15 feet beyond buffer

Section 19.300.615 A.

4. Provision for Decreasing Buffer.

a. In lieu of going through the formal variance process, an administrative reduction to buffer
widths fer-streams may be granted subject to the requirements of this section. Where an
applicant demonstrates pursuant to the variance criteria that buffer widths cannot be met, a
habitat management plan (HMP) will be required that shall meet the requirements as described
in Chapter 19.700 (Special Reports). The department may decrease the buffer if, after
consultation with the Washington State Department of Fish and Wildlife, and review of the
HMP, the department determines that conditions are sufficient to protect the affected fish and
wildlife habitat conservation area. The department may reduce the buffer width by up to fifty
percent for construction of a single-family dwelling or up to twenty-five percent for all other
development, but the buffer shall not be less than twenty-five feet. Administrative buffer
reductions of greater than fifty percent may be allowed for urban shoreline environments and
lakes where a vacant parcel has a common property line with two or more lots which abut the
ordinary high water line and which are developed with structures or county roads. In these
cases, the standard buffer may be reduced to the greater of 50 feet or the average of the
standard buffer and setbacks of the structures on the adjacent properties. All other reductions

1/31/2007



of greater than twenty-five percent for single-family dwellings will be a Type |l decision and
require notification (see Chapter 19.800 Appendix F). Granting of a reduced buffer shall be the
minimum necessary for the permitted use.

When applicable, the order of sequence for buffer reductions shall be as follows:

i. Use of buffer averaging, maintaining one hundred percent of the buffer area under the
standard buffer requirement;

ii. Reduction of the overall buffer area by no more than twenty-five percent of the area required
under the standard buffer requirement;

ii. Enhancement of existing degraded buffer area and replanting of the disturbed buffer area;

iv. Use of alternative on-site wastewater systems in order to minimize site clearing. Infiltration
of stormwater where soils permit; and,

vi. Retention of native vegetation on other portions of the site in order to offset habitat loss from
buffer reduction.

10. Buffer and Building Setbacks for Water Dependent Activities: The department may allow an
administrative alteration to the required buffer and building setback for water dependent
activities when no other reasonable or practicable alternative exists and the development is
consistent with the Kitsap County Shoreline Management Master Program. Any alteration of a
buffer or building setback shall be the minimum necessary and shall require an approved
habitat management plan which identifies and adequately protects any affected fish and wildlife
habitat conservation area.

b. Staff Comments
It is recommended the Planning Commission proposed revisions for Table 19.300.315
(buffer widths) be adopted unchanged. It is also recommended that the revisions
recommended for decreasing buffers be adopted except for the word “county roads” which
appears in bold and cannot be supported by staff at this time. Otherwise, the language is the
same as staff recommendations and has been analyzed for its responsiveness to the Growth
Board’s remand order..

lil. Additional motions made by the Planning Commission:

A motion was made by Commissioner Gustavson and seconded by Commissioner Coppola to
incorporate the words “existing properties and lots be deemed conforming existing rather than
non-conforming existing". The motion carried.

b. Staff Comments
It is recommended that this particular language not be adopted as it cannot be supported by
staff at this time. This motion proposes language which would affect other, un remanded
sections of the CAO and which has not been thoroughly analyzed in terms of its feasibility
and its legality relative to land use planning and other laws.

1/31/2007



NOTICE OF PUBLIC HEARING AND PROPOSED ORDINANCE ADOPTION

NOTICE IS HEREBY GIVEN that the Kitsap County Board of Commissioners will hold a
public hearing on Monday, February 12, 2007 at 6:30 PM at the Kitsap County
Administration Building, 619 Division Street, Port Orchard WA 98366 to consider
adopting amendments to an Ordinance, RELATING TO GROWTH MANAGEMENT,
AMENDING TITLE 19 (CRITICAL AREAS) OF KITSAP COUNTY CODE. A summary
of the proposed amendments is as follows:

Section 1 includes findings of fact pertaining to the revisions to the CAO based on the
remand by the Central Puget Sound Growth Management Hearings Board
(CPSGMHB).

Section 2 includes findings of fact pertaining to the process and public participation
aspects for the revision to the CAO based on the remand by the CPSGMHB.

Section 3 includes substantive findings relating to text revision to the CAO based on the
remand by the CPSGMHB.

Section 4 proposes revisions to Kitsap County Code Section 19.200.210 relating to
regulating small, isolated Category Ill and IV wetlands.

Section 5 proposes revisions to Kitsap County Code Section 19.300.315 relating to
adjusting shoreline buffers in urban, semi-rural and rural shorelines and lakes under
twenty acres, and modifying the associated provisions for adjusting buffer widths.

The Kitsap County Planning Commission will be preparing their recommendations on
this Ordinance for consideration by the Board of County Commissioners.

The full text of the ordinance will be sent upon request. Any additional information on
the document referenced above can be inspected or obtained by visiting the
Department of Community Development located at 614 Division St., Port Orchard,
contacting the Natural Resources Division at (360) 337-4558 or by visiting the Kitsap
County web page at www.kitsapgov.com/dcd/.

ALL THOSE INTERESTED are welcome to attend.
Opal Robertson, Clerk of the Board

Kitsap County does not discriminate on the basis of disability. Individuals who require accommodations at
this meeting or who require this information in a different format should contact the ADA Coordinator at
(360) 337-7146 (voice) or (360) 337-7275 (TDD) or (800) 816-2782. Please provide five business days
notice for accommodations, if possible.

Publication Date: January 31, 2007
THE KITSAP NEWSPAPER GROUP



Port Orchard Independent

P.O. Box 27, Port Orchard, WA 98366

360-876-4414

Affidavit of Publication

STATE OF WASHINGTON }
COUNTY OF KITSAP } ss

Rich Peterson being first duly sworn, upon
oath deposes and says: that (s)he is the
puplisher of the Port Orchard Independent, a
Fwwe-weekly newspaper. The said newspaper
is a lcgal newspaper by order of the superior
court in the county in which it is published
and is now and has been for more than six
months prior to the date of the first
publication of the Notice hereinafter referred
to, .pub]ished in the English language
continually as a twice weekly newspaper in
Port Orchard, Kitsap County, Washington and
is and always has been printed in whole or
part in the Port Orchard Independent, Central
Kitsap Reporter, North Kitsap Herald,
Bainbridge Island Review, and is of general
circulation in said County, and is a legal
newspaper, in accordance with the Chapter 99
of the Laws of 1921, as amended by Chapter
213, Laws of 1941, and approved as a legal
newspaper by order of the Superior Court of
Kitsap County, State of Washington, by order
dated June 16, 1941, and that the annexed is a
true copy of County Notices - CRITICAL
AREAS (PC9005) as it was published once a
week in the regular and entire issue of said
paper and not as a supplement form thereof
for a period of 1 issue(s), such publication

commencing on  01/31/07 and ending on
01/31/07  and that said newspaper was
regularly distributed to its subscribers

during all of said period.
The amount of the fee for;
\

$ 35__75; / which has paid in full.
YA AT

Subs¢ribed and sworn before me on this

of January ,

ch publication is

z{)ta / Public in and far the State of
ashington, residing/in Port Orchard,
Washington.

BOARD OF COMMISSIONERS;

NOTICE OF PUBLIC
HEARING AND
PROPOSED
ORDINANCE
ADOPTION
NOTICE IS HEREBY
GIVEN that the Kitsap
County Board of Com-
missioners will hold a
public hearing on Mon-
day, February 12,
2007 at 6:30 PM at the
Kitsap County Ad-
ministration Building,
619 Division Street,
Port Orchard WA
98366 to consider
adopting amendments
to an Ordinance, RE-
LATING TO GROWTH

MANAGEMENT,
AMENDING TITLE 19
(CRITICAL AREAS)
OF KITSAP COUNTY
CODE. A summary of
the proposed amend-
ments is as follows:
Section 1 includes find-
ings of fact pertaining
to the revisions to the
CAQ based on the re-
mand by the Central
Puget Sound Growth
Management Hearings
Board (CPSGMHB).
Section 2 includes find-
ings of fact pertaining
to the process and
public participation as-
pects for the revision to
the CAO based on the
remand by the
CPSGMHB.

Section 3 includes sub-
stantive findings relat-
ing to text revision to
the CAO based on the
remand by the
CPSGMHB.

Section 4 proposes re-
visions to Kitsap
County Code Section
19.200.210 relating to
regulating small, iso-
lated Category il and
IV wetlands.
Section 5 proposes re-
visions to Kitsap
County Code Section
19.300.315 relating to
adjusting shoreline buf-
fers in urban, semi-ru-
ral and rural shorelines
and lakes under twenty
acres, and modifying
the associated provi-
sions for adjusting buff-
er widths.
The Kitsap County
Planning Commission
will be preparing their
recommendations on
this Ordinance for con-
sideration by the Board
of County Commis-
sioners.
The full text of the or-
dinance will be sent
upon request. Any ad-
ditional information on
the document refer-
enced above can be in-
spected or obtained by
visiting the Department
of Community Devel-
opment located at 614
Division St., Port Or-
chard, contacting the
Natural Resources Di-
vision at (360) 337-
4558 or by visiting the
Kitsap County web
page at www.kitsap
gov.com/dcd/.
ALL THOSE INTER-
ESTED are welcome
to attend.
Opal Robertson, Clerk
of the Board
Kitsap County does not
discriminate on the ba-
sis of disability. Indi-
viduals who require ac-
commodations at this
meeting or who require
this information in a dif-
ferent format should
contact the ADA Coor-
dinator at (360) 337-
7146 (voice) or (360)
337-7275 (TDD) or
(800) 816-2782. Please
provide five business
days notice for accom-
modations, if possible.
Date of publication:
01/31/07
(PC9005)



Port Orchard Independent
P.O. Box 27, Port Orchard, WA 98366

360-876-4414

Affidavit of Publication

STATE OF WASHINGTON }
COUNTY OF KITSAP }

Rich Peterson being first duly sworn, upon
oath deposcs and says: that (s)he is the
publisher of the Port Orchard Independent, a
twice-weekly newspaper. The said newspaper
is a legal newspaper by order of the superior
court in the county in which it is published
and is now and has been for more than six
months prior to the date of the first
publication of the Notice hereinafter referred
to, published in the English language
continually as a twice weekly newspaper in
Port Orchard, Kitsap County, Washington and
is and always has been printed in whole or
part in the Port Orchard Independent, Central
Kitsap Reporter, North Kitsap Herald,
Bainbridge Island Review, and is of general
circulation in said County, and is a lecgal
newspaper, in accordance with the Chapter 99
of the Laws of 1921, as amended by Chapter
213, Laws of 1941, and approved as a legal
newspaper by order of the Superior Court of
Kitsap County, State of Washington, by order
dated June 16, 1941, and that the annexed is a
truc copy of County Notices - CRITICAL
AREAS (PC9005) as it was published once a
week in the regular and entire issue of said
paper and not as a supplement form thereof
for a period of 1 issue(s), such publication
commencing on 01/31/07 and cnding on
01/31/07 and that said newspaper was
regularly distributed to its subscribers
during all of said period.

The amount-efthe fee for stch publication is
$35.75 _/wyh has befn)paid in full.

SS

Spoe o —H UGS _

SubscH{ed and sworn before me on this

of January

1e State of
Port Orchard,

Weshington, residing i
Washington.
BOARD OF COMMISSIONERS,

NOTICE OF PUBLIC
HEARING AND
PROPOSED
ORDINANCE
ADOPTION
NOTICE IS HEREBY
GIVEN that the Kitsap
County Board of Com-
missioners will hold a
public hearing on Mon-
day, February 12,
2007 at 6:30 PM at the
Kitsap County Ad-
ministration Building,
619 Divislon Street,
Port Orchard WA
98366 to consider
adopting amendments
to an Ordinance, RE-
LATING TO GROWTH

MANAGEMENT,
AMENDING TITLE 19
(CRITICAL AREAS)
OF KITSAP COUNTY
CODE. A summary of
the proposed amend-
ments is as follows:
Section 1 includes find-
ings of fact pertaining
to the revisions to the
CAO based on the re-
mand by the Central
Puget Sound Growth
Management Hearings
Board (CPSGMHB).
Section 2 includes find-
ings of fact pertaining
to the process and
public participation as-
pects for the revision to
the CAO based on the
remand by the
CPSGMHB.

Section 3 includes sub-
stantive findings relat-
ing to text revision to
the CAO based on the
remand by the
CPSGMHB.

Section 4 proposes re-
visions to Kitsap
County Code Section
19.200.210 relating to
regulating small, iso-
lated Category Il and
IV wetlands.

Section 5 proposes re-
visions to Kitsap
County Code Section
19.300.315 relating to
adjusting shoreline buf-
fers in urban, semi-ru-
ral and rural shorelines
and lakes under twenty
acres, and modifying
the associated provi-
sions for adjusting buff-
er widths.

The Kitsap County
Planning Commission
will be preparing their
recommendations on
this Ordinance for con-
sideration by the Board
of County Commis-
sioners.

The full text of the or-
dinance will be sent
upon request. Any ad-
ditional information on
the document refer-
enced above can be in-
spected or obtained by
visiting the Department
of Community Devel-
opment located at 614
Division St., Port Or-
chard, contacting the
Natural Resources Di-
vision at (360) 337-
4558 or by visiting the
Kitsap County web
page at www.kitsap
gov.com/dcd/.

ALL THOSE INTER-
ESTED are weicome
to aftend.

Opal Robertson, Clerk
of the Board

Kitsap County does not
discriminate on the ba-
sis of disability. Indi-
viduals who require ac-
commodations at this
meeting or who require
this information in a dif-
ferent format should
contact the ADA Coor-
dinator at (360) 337-
7146 (voice) or (360)
337-7275 (TDD) or
(800) 816-2782. Please
provide five business
days notice for accom-
modations, if possible.
Date of publication:
01/31/07

(PC9005)
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D¢ 8018 Illahee Road NE
Bremerton, WA 98311

Kitsap County Commissioners
Re: Shoreline Buffers

The proposed shoreline buffers is a very critical issue, especially for us waterfront
owners, and ] am hopeful you commissioners will make a realistic decision.

The initial plan for 150° buffers was totally unrealistic. The proposed 100’ buffers are far
more restrictive than necessary. The only justification for change of the 35’ buffer would
be documented evidence that habitat has been damaged. The Best Available Scientific
answer is questionable and is not documented evidence.

I live on the waterfront and I have spent all my life (70+ years) on beaches. For example,
I’ve read that “eel grass” and “sand smelt” must be protected. Ihave only ever seen ell
grass at or near minus tide and I have never seen sand smelt in Puget Sound. Where is
the proof of damage to this habitat?

About variances. If the shoreline buffers are set at any distance over 70’ it is extremely
important that you allow variances of at least 50%. Almost every shoreline is different
and therefore a variance must be an option.

Currently we have lots of conditions (houses, bulkheads, docks, roads, etc.) on shorelines
that affect shoreline habitat. Stormwater is out of control. It would be very unfair and a
financial hardship to penalize the small percentage of waterfront proper owners while the
current conditions exist.

Respectfully
%ZLJ(, /‘;A/ﬁé}‘,
Peter Grahn
(360) 308-9706
A
OPA L &

C\Xa\f;\' DA LD LY



January 31, 2007 . g 700 . ==
Board of County Commissioners ¢

KITSAP COUNTY

619 Division Street - /
Port Orchard, Washington 98366 '

SUBJECT: Critical Areas Ordinance — Central Puget Sound Growth
Management Hearings Board Remand

Honorable Commissioners:

In the beginning, our Creator gave us our world and our unalienable rights, and
He was Best Available Science — and that was good.

In December 2005, Kitsap County decided that 35 foot buffers were necessary to
protect all shorelines. They used Best Available Science because staff said it
was so — and that was good.

In 2006 the Puget Sound Growth Management Hearings Board said that 150 foot
shoreline buffers were more correct. They had BETTER Best Available Science
because they said so — and that was good.

In January 2007, the Kitsap County Planning Commission compromised on 100
foot shoreline buffers. They had EVEN BETTER Best Available Science because
staff said it was so — and that was good.

In January 2007, the Planning Commission also decided that variation on the
theme of buffers was appropriate if the property involved was designated “urban
in nature” and if adjacent (county definition) was already developed. Under these
circumstances, a 50 foot buffer would be acceptable as long as the property
owner piled layers of paper on the counter at the County offices. This appeared
to be consistent with SUPERIOR EVEN BETTER THAN BEST Best available
Science because staff said it was so — and that was more CONFUSING than
good

In January 2007, the Planning Commission agreed with the Puget Sound Growth
Management Hearings Board that any wetland of any size, regardless of location
or actual demonstrated environmental impact required the stringent protection of
law. This appeared to be consistent with the GMHB BETTER Best Available
Science and the EVEN BETTER Best Available Science because they said so
and staff approved — and that was good.

In February 2007, Kitsap County must decide exactly which Best Available
Science is actually best and establish shore line buffers and wetland regulations.
Staff seems to be variable on Best — and that is NOT good.



Consider:

A senior staff member, now advising on this issue, once defined Best
Available Science as: “That science which is available and which best
fits the regulations being proposed” It would appear his is the definition
being used throughout this process.- and that is NOT good

Salt water shorelines are of specific interest to the State since they claim
control and ownership of all water and shoreline to the higher high water
mark. If that is so, the State is the owner of the “eel grass beds” and
“smelt spawning” habitat as well as all other saltwater fish habitat. The
state is claiming “harm” to their owned habitat but the State feels no need
to clearly demonstrate that harm in each individual case before summarily
finding against the adjacent (common meaning) property owners as the
cause of that harm. — and that is NOT good

Those areas most frequently noted as presenting the greatest danger to
the waters of Puget Sound are the developed “urban” areas. The
modification of the shoreline buffers in “urban” areas would appear to be
contradictory to the best interest of a healthy Puget Sound and the goals
of the now infamous “Shared Strategy” and the proposed “Puget Sound
Partnership” agency. Now we can anticipate conflict between the federal
government, state government, county government, and the various
“protectors” of our environment as they fight out who really has the BEST
Best Available Science — and that is NOT good.

Any area now determined to have the basic characteristics of a wetland
will require regulation, buffering and control. No inventory or estimate of
such additional wetland areas currently exists, but numerous instances of
small wetlands on property either purchase expressly by the county for
development or currently owned by the county and in use have wetlands.
How those properties (many of them existing park properties) will be
controlled is not clear — and that is NOT good.

It should be clear to all that what started out as an effort to bring general order
and sense to expansion and development of land areas in counties to ensure
that infrastructure and development were coordinated with some degree of
efficiency is now out of control. No longer are we concerned with growth. The
issue now is limiting growth and using “environmental protection” as the new alter
to lay our sacrifices upon. — and that is DEFINITELY NOT good.

(9]



It now appears that the end result of this effort will be a political effort to define
which science — Best Available Science, BETTER Best Available Science, EVEN
BETTER Best Available Science, or SUPERIOR EVEV BETTER THAN BEST
Best Available Science — will be implemented to control our future. — and that is
REALLY, REALLY NOT good.

It might be AMUSING if it were not so important and have such an impact on our
lives BUT it is REALLY, REALLY NOT GOOD.




February 10, 2007 ——

Board of County Commissioners

KITSAP COUNTY He
619 Division Street

Port Orchard, Washington 98366

SUBJECT: Critical Areas Ordinance — Central Puget Sound Growth
Management Hearings Board Remand

Honorable Commissioners:

In December, you, as Commissioners, approved and enacted the CAO which
detailed Critical Areas and the protections necessary for those Critical Areas. On
adoption of the CAO, you assured us that the ordinance was supported by “best
available science” During period leading up to the adoption of the ordinance the
people of the county were repeatedly assured that the provisions of the
ordinance were based in and supported by solid, irrefutable scientific evidence.

In July 2006, the growth Management Hearings Board rejected the provisions of
our CAO finding that the scientific basis for shore line protections and some
wetland protections was not appropriate. Instead, the Hearings Board specified
scientific evidence presented by a state agency to be overriding. Of note, the
scientific evidence that you told us you were using for the December decision
apparently came from the same agency and the same basic sources.

In response to the Hearings Board remand order, you had two clear options;
appeal that order, or comply with the order. You chose compliance. In doing so
you implicitly agreed that the scientific basis for your December decision was
flawed and that the approval action you took was not appropriate. Your decision
to comply also ignored the applicable case law, because you accepted the
authority of the Hearings Board to set policy and override the primary authority
assigned to you by law. In essence, you failed to carry out your sworn duty. Your
actions in this remand response, as in so many other instances, taken to avoid
litigation, does little more than pass you responsibility to protect individual rights
to private citizens who must enter litigation to correct your errors.

If your December decision was correct and you have the facts to support that
decision, to acquiesce to the whim of the Hearings Board is wrong and totally
inappropriate. To do so makes your regulatory decision political and arbitrary and
contrary to the requirements of the underlying law. If you did not have clear
factual basis for the December decision, why did you tell us you did, and what
other parts of the CAO are not properly supported by solid science?

Please recognize that, in adopting reg:s'ations for shorelines at either the 100 or
150 foot buffer depth, you are condemning the entire shoreline of Puget Sound to



that level of regulation. If those buffers are appropriate in Kitsap, they are —_—
appropriate throughout the Sound. Through you actions, you provide the ability of
the Hearings Board to force every county in western Washington to adopt similar
regulations and any other regulations they may decree. You pass your legal
authority to that Board.

It is not too late to appeal the Hearings Board ruling and to accept the
responsibility you were elected to carry out. | ask you to file the appeal promptly




:&, EVERGREEN FREEDOM FOUNDATION

f

because freedom matters!

February 19, 2007

Commissioner Josh Brown
Commissioner’s Office, MS-4
614 Division Street

Port Orchard, WA 98366

-
Dear Commissioner Brown,

With all due respect, I am still in shock over your CAO public hearing on February 12. My
research after the hearing is equally startling.

[ have several major concerns, which I have outlined for you below.

1. You appear to think that you took an oath to uphold and defend the Growth Management
Hearings Board and not the U.S. and State Constitutions. Commissioner comments at the hearing
stating that the Growth Management Hearing Board is forcing you to take action that you don’t
necessarily agree with does not give you permission to violate your oath. I have attached a copy
of your oath to refresh your memory. I am deeply troubled by your lack of understanding of what
your oath of office means and how the U.S. and State Constitutions are supreme.

2. Your planning staff lied to or misinformed you and the public. They either do not know
current state law or they withheld key provisions of the law from you. Several times during the
hearing the staff told you and the public that you were merely doing the same thing as Pierce
County which has a 100 foot setback. The staff did not inform you that only 13% of Pierce
County shorelines have been designed as critical areas. The remainder is under control of the
Shoreline Management Act. The only reason that 100% of your shorelines are under CAO is
because you (the County Commissioners) have declared 100% of the shorelines are critical areas.
That is not due to sound science, and puts private property at risk in your county. Specifically, I
urge you to read the final decision and order you received from CPSGNGB:
http://www.egmhb.wa.gov/central/decisions/2006/06-3-0012cHoodCanelFDO20060828.pdf.
They specifically refer to the difference in how you designated 100% of your shorelines as
critical areas vs. Pierce County which designed only 13% as critical areas.

3. Inventory of shorelines. After your hearing on February 12, one of the planning staffers
mentioned to a Commissioner that your county had funds available to inventory all the shorelines
from Pierce County to a point in Kitsap. Why haven’t you used the money to inventory the
shorelines? Why did you designate 100% of your shorelines as critical when you have no
evidence that they are?

P.O. Box 552, Olympia, Washington 98507 | (360) 956-3482  fax: (360) 352-1874 www.effwa.org  e-mail: effwa@effwa.org



4. In addition, including 100% of the county’s shorelines under CAO violates state law."As I .
pointed out at the public hearing, in 2003 the Legislature unanimously passed ESHB 1933 which
states that not all shorelines are critical areas. This came about because the Legislature was
concerned that bureaucrats at the state and county level were falsely interpreting the intent of the
GMA and SMA. They unanimously passed ESHB 1933 to clarify the relationship between state
and local agencies and to prevent them from designating all of shorelines as critical areas.
Specifically the act provides:

a. All the goals of GMA are of equal importance including protecting private property rights.

b. All shorelines of the state are not critical areas just because they are shorelines. (You only
have to look at Pierce County to see the difference.)

c. The legislature clearly intended that critical areas within the jurisdiction of the Shoreline
Management Act be governed by the SMA and not the GMA.

You and your staff are violating state law and common sense.

5. Your proposed ordinance violates RCW 36.70A.370 — protection of private property
(http://apps.leg.wa.gov/RCW/default.aspx?cite=36.70A.370) — as well as the private property
protections in the U.S and State Constitutions. In addition it violates the private property
protections in the GMA (http://apps.leg.wa.gov/RCW/default.aspx?cite=36.70A.020) which
states that “private property shall not be taken for public use without just compensation having
been made.” The property rights of landowners shall be protected from arbitration and
discriminatory actions! Please note that both state laws use the term “shall” not “may.” In other
words you are required “to assure that proposed regulatory or administrative actions do not result
in an unconstitutional taking of private property.” Your staff apparent ignored this law! No BAS
has been provided showing 100’ is a necessary taking of private property!

6. CAO appeals. I believe you received an incomplete and inaccurate response from the Kitsap
County Prosecutor’s Office regarding applying for an extension date. [ suggest you review the
role of the Hearings Board (http://www.gmhb.wa.gov/board_role/index.html). Further |1
recommend you review the law on noncompliance.
(http://apps.leg.wa.gov/RCW/default.aspx?cite=36.70A.330)

7. Your proposed ordinance violates the law. There is no BAS cited in your findings of fact to
indicate the factual basis for changing the buffers from 35 to 100’. Your staff has falsely
implied that you must increase the buffers; there is nothing in the Hearings Board order that
states you must do that. You created the problem by not including the BAS provided by KAPO
in your original file that you submitted to the Hearings Board and you compounded that by
designating 100% of your shorelines as critical areas.

8. I was deeply troubled when I learned from Vivian Henderson that none of you had reviewed
the public file that had been turned in after the hearing on Monday night. Why did you leave the
public record open for comments if none of you bothered to look at it? It was this exact same
error in your original submittal that has resulted in the problem you have now. If you had
included the BAS provided by KAPO in your original filing you would not be facing the
problem you currently have.



Conclusion:

Commissioner Endresen stated that the commissioners get their power from the state. That is
true, but you are not following state law or the constitution. It is not the Hearings Board that is
forcing you to take action, it is your false designation of 100% of all shorelines as critical areas;
the incomplete filing (not including KAPO’s BAS in your initial filing); and poor staff work that
has resulted in the current situation.

Commissioner Endresen also stated that she is tired of battling the Hearings Board. However,
this is a battle caused by a self inflicted wound. You brought this on yourself.

You are not trumped by an unelected State Hearings Board. Your oath is not to the Hearings
Board, but to uphold the U.S. and State constitutions and laws.

Recommendation:

Pass an ordinance reaffirming the 35° buffers as BAS, eliminate the 15’ setbacks, and include the
material you omitted in your initial filing (the KAPO BAS). In addition, nofify the Hearings
Board of your plan to inventory 100% of your shorelines (similar to what Pierce County did).
You have the funding to complete a major portion of it.

If I can be of any assistance, please feel free to contact me.

Cordially,

28/ Wbl

Bob Williams
President

cc: Russ Hauge, Kitsap County Prosecutor



OATH OF OFFICE

STATE OF WASHINGTON
COUNTY OF KITSAP

I Josh Brown, do solemnly swear that I am a Citizen of the United States and of the
State of Washington; that [ will support the Constitution and Laws of the United States and
the Constitution and Laws of the State of Washington, and will to the best of my judgment,
skill and ability, ruly, faithfully, diligently and impartially perform the duties of the office of

Kitsap County Commissioner District 3 in and for Kitsap County, Washington, as such duties

are prescribed by law.

. Bz

J —  Signature

Subseribed and sworn to before me
this 21st day of December 2006

RUDITOR KITSAP COUNTY 200791
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AGENDA

KITSAP COUNTY
BOARD OF COMMISSIONERS

February 12, 2007 - PM

6:30 PM) Meeting Called to Order with Pledge of Allegiance.

PUBLIC MEETING:

6:30 PM) Public hearing to consider an Ordinance relating to Growth Management,
amending Title 19, Critical Areas of the Kitsap County Code. Staff Contact:
Patty Charnas, 337-4558.

NOTE: Kitsap County does not discriminate on the basis of disability. Individuals who
require accommodations should contact the Commissioners Office at (360) 337-7146 or TDD
(360) 337-7275 or1-800-816-2782. (Please provide five business days notice for interpreter
services).

Page 1
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February 9, 2007

Honorable Chris Endresen, Chair

Honorable Jan Angel

Honorable Josh Brown

Board of Commissioners for Kitsap County
Commissioners’ Office, MS-4

614 Division Street, Port Orchard, WA, 98366

Dear Chair Endresen and Commissioners Angel and Brown:
Subject: Comments on the Critical Areas Ordinance Remand

Thank you for the opportunity to comment on Kitsap County’s proposed response to the
Critical Areas Ordinance Remand. Futurewise is a statewide citizens’ group working to
protect working farms and forests while making cities and towns great places to live.
Futurewise has members across Washington State, including Kitsap County.

We strongly support the proposal to increase the buffers to 150 feet on marine shorelines
designated Urban, Semi-Rural, and Rural in the county’s shoreline master program. We also
strongly support the proposal to eliminate the exemptions for smaller wetlands. As this
letter will show, these proposals are well support by scientific information. These proposals
are a responsible way of addressing the remands from the Central Puget Sound Growth
Management Hearings Board in the Hood Canal case. We very much appreciate the
county’s responsible resolution of this appeal.

150-Foot Wide Marine Buffers are Well Support by the Scientific Data

Salt water shorelines, including the marine riparian zone, are important habitats for fish and
wildlife. For example, Jim Brennan writes:

Healthy (i.e., intact and functional) riparian systems along marine shorelines
support abundant and diverse assemblages of wildlife. .... Many wildlife species
are dependent upon riparian areas for their entire life cycle, with requirements for
feeding, breeding, refuge, cover, movement, migration, and climate that are
intricately interwoven into the ecological balance of riparian structure, functions,
and processes. Other wildlife may only depend on riparian areas during a specific
life stage, for limited periods during seasonal migrations, or simply as a migration

814 Second Avenue Suite 500 Seattle, WA 98104-1530 www. futurewise.org
phone 206 343 0681 fax 206 8218
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corridor. However, regardless of the timing, the availability and condition of
riparian habitat can be a determining factor in their survival.'

“All juvenile salmon move along the shallows of estuaries and nearshore areas during their
outmigration to the sea, and may be found in these habitats throughout the year depending
on species, stock, and life history stage.”” “It may be emphasized that two salmon stocks
{fall chinook and summer chum salmon) federally listed as threatened under the Endangered
Species Act in Puget Sound, are also the most estuarine/shoreline dependent species/stocks
in the region.”” East Kitsap County’s shorelines account for nearly half the nearshore
habitat in south and central Puget Sound for threatened Chinook salmon and bull trout
populations from those areas.

Many of these salmon rely on marine riparian areas for food. For example, “juvenile
chinook salmon stomach contents analyzed from beach seine samples collected throughout
King County shorelines in Central Puget Sound indicate a predominance of terrestrial
insects in their diet.”® Insects that fall from marine riparian vegetation are an important
food source for Chinook and other salmon:

Of the dietary studies of marine fishes that were reviewed for this report, it
appears that salmonids may benefit most from riparian vegetation. The direct
input of insect prey from riparian vegetation for salmonids in freshwater systems
has been well documented. However, the importance of insect fallout from
riparian vegetation in juvenile salmon (and juvenile and adult cutthroat trout)
diets in the marine environment is just being realized and may play an important
role in early marine survival.

! Jim Brennan, “Riparian Functions and the Development of Management Actions in Marine Nearshore
Ecosystems” p. 11 in Lemieux, J.P., Brennan, J.S., Farrell, M., Levings, C.D,, and Myers, D. Proceedings of the
DFO/PSAT sponsored Marine Riparian Experts Workshop, Tsawwassen, BC, February 17-18, 2004. 2004. Can.
Man. Rep. Fish. Aquat. Sci. No. 2680. A copy is enclosed on the CAO on a CD enclosed with the paper original
of this letter. It is in the Fish and Wildlife Habitat Directory, Salt Water Habitats subdirectory with the
filename: MREW Proceedings5.pdf.

2 Gregory D. Williams and Ronald M. Thom. White Paper: Marine and Estuarine Shoreline Modification Issues
p. 12 (Sequim, WA: Battelle Marine Sciences Laboratory, Pacific Northwest National Laboratory, April 17,
2001). References omitted. Available at: http://www.wa.gov/wdfw/hab/ahg/marnrsrc.hum 1t is also on the
CAO on a CD enclosed with the paper original of this letter. This report has been identified as best available
science in Washington State Office of Community Development Citations of the Best Available Science for
Designating and Protecting Critical Areas p. 23 (March 2002). This document is also on the CAO on a CD
enclosed with the paper original of this letter.

3 Id.

4 Jim Brennan. “Riparian Functions and the Development of Management Actions in Marine Nearshore
Ecosystems” p. 14 & J.S. Brennan, K.F. Higgens, J.R. Cordell, and V.A. Stamatiou. Juvenile Salmon
Composition, Timing, Distribution, and Diet in Marine Nearshore Waters of Central Puget Sound in 2001-
2002 pp. ii - iii & p. 3-1 (King County Department of Natural Resources and Parks, Seattle, WA: 2004). Itis
also on the CAO on a CD enclosed with the paper original of this letter.
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Juvenile chinook salmon have also been shown to prey upon insects in the Puget
Sound nearshore and other estuaries in Washington State. Insects were identified
as a significant dietary component of juvenile chinook collected off of Bainbridge
and Anderson Islands by Fresh et al. (1981). Miller and Simenstad {1997) found
that insects (chironomids and aphids) were the most important prey items for
juvenile chinook at created and natural channels in the Chehalis River estuary.
Studies by Cordell et al. (1997, 1998, 1999a,b) have shown similar results in
juvenile chinook salmon diet studies, but have also shown prey species variability
between years and seasons studied in the Duwamish and Snohomish River
estuaries. The importance of insects in juvenile chinook diets is also supported by
studies in the Fraser River estuary (Levings et al. 1991, Levings et al. 1995), the
Nisqually estuary (Pearce et al. 1982), the Puyallup River estuary (Shreffler et al.
1992), the Nanaimo estuary (Healey 1980), and the Nusqually Reach area of
Puget Sound (Fresh et al. 1979). More recently, juvenile Chinook salmon stomach
contents analyzed from beach seine samples collected throughout King County
shorelines in Central Puget Sound indicate a predominance of terrestrial insects in
their diet (King County, DNRP, unpublished data).’

Juvenile salmon also depend on near shore small creek mouths and sub-estuaries (often
referred to as pocket estuaries) and marsh environments for migration, rearing and shelter
from predators. Studies have found that juvenile salmon use these creek mouths, regardless
of whether spawning occurs in these creeks.® Also please see the description of salmon use
of the nearshore in Puget Sound and Hood Canal in Regional Nearshore and Marine Aspects
of Salmon Recovery in Puget Sound on the CAO on CD enclosed with the paper original of
this letter.”

Kitsap County’s Puget Sound saltwater shorelines have many other important functions and
values. The White Paper on Marine and Estuarine Shoreline Modification Issues documents
the importance of retaining riparian vegetation on marine shorelines to both reduce
shoreline erosion, which threatens lives and property, and to protect the marine
environment. The White Paper says:

5 Jim Brennan. “Riparian Functions and the Development of Management Actions in Marine Nearshore
Ecosystems” p. 11 in Lemieux, J.P., Brennan, J.S., Farrell, M., Levings, C.D., and Myers, D. Proceedings of the
DFO/PSAT sponsored Marine Riparian Experts Workshop, Tsawwassen, BC, February 17-18, 2004. 2004. Can.
Man. Rep. Fish. Aquat. Sci. No. 2680).

¢ Eric Beamer, Aundrea McBride, Rich Henderson, and Karen Wolf, The Importance of Non-Natal Pocket
Estuaries in Skagit Bay to Wild Chinook Salmon: An Emerging Priority for Restoration (Skagit System
Cooperative Research Department May 2003).

7 Scott Redman, Doug Myers, and Dan Averill, Regional Nearshore and Marine Aspects of Salmon Recovery in
Puget Sound (Puget Sound Action Team, June 28, 2005) in the directory Fish & Wildlife Habitat\Saltwater
Habitats with the filename: RegionalNearshore.pdf
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Live plant foliage and forest litter break the force of falling rain, reduce surface
water runoff velocity, and increase the absorptive capacity of soil, whereas plant
roots provide a fibrous web that stabilizes and anchors soil. Therefore,
maintenance of existing vegetation and revegetation of bare ground on bluffs with
native trees, shrubs, and herbs can improve slope stability by trapping sediment
and controlling surface runoff (Cox et al. 1994, Manashe 1993) (Table 9). Besides
reducing erosive forces, riparian vegetation is a key element of shoreline
ecological function and has a significant influence on habitat value, both in the
riparian zone itself, and in adjacent aquatic and terrestrial areas (Zelo and
Shipman 2000, Brennan and Culverwell in prep). Riparian vegetation contributes
to maintenance of fisheries habitat and water quality, functioning as shade, cover
for fish and wildlife, organic matter input, and source of insect prey (Levings et
al. 1991, Thom et al. 1994a). It may have particularly high value in Puget Sound
because of its contributions to marine forage fish that utilize the upper intertidal
for spawning (Pentilla 2000) and to juvenile salmonids for cover and foraging
(Thom et al. 1994a).”

For these and other reasons, the Growth Management Act requires Kitsap County to adopt
development regulations to protect the functions and values of saltwater shorelines and
Puget Sound.’ In protecting these functions and values, best available science must be
included in the record and must be considered substantively in the development of critical
areas regulations.’® RCW 36.70A.480(3)(b) also provides that until the Department of
Ecology approves a shorelines master program under the 2003 shoreline master program
guidelines, critical areas within shoreline jurisdiction must be protected through a Growth
Management Act critical areas regulation that complies with the Growth Management Act.!!

King County has prepared a summary of best available science for marine shorelines. This
study identified buffer recommendations ranging from 100 feet to 1,000 along saltwater

8 Gregory D. Williams and Ronald M. Thom, White Paper: Marine and Estuarine Shoreline Modification Issues
p. 62 (Sequim, WA: Battelle Marine Sciences Laboratory, Pacific Northwest National Laboratory, April 17,
2001).

> RCW 36.70A.172(1).

1 Whidbey Environmental Action Network (WEAN) v. Island County, 122 Wn. App. 156, 171, 93 P.3d 885, 893
(2004) quoting Honesty in Environmental Analysis & Legislation (HEAL) v. Central Puget Sound Growth
Mgmt. Hearings Bd., 96 Wn. App. 522, 532, 979 P.2d 864 (1999).

11 RCW 36.70A.480(3)(b), RCW 36.70A.060, & RCW 36.70A.172(1). Also see Department of Ecology &
Department of Community, Trade and Economic Development. Questions and Answers on ESHB 1933 Critical
Areas Protection Under the Growth Management Act and Shoreline Management Act p. 4. This document can
be downloaded at: Ecology's Web site at: htip://www.ecy.wa.gov/programs/sea/smaflaws rules/90-

58/1933 Guidance.pdf and CTED's website at:
http://www.cted.wa.gov/portal/alias_ cted/lang en/tabID__464/DesktopDefault.aspx?alias=ctedttlang=enfttab
[D=464. It is also on the CAO on a CD enclosed with the paper original of this letter in the Shoreline
Management Act directory with the filename: 1933 guidance 2-17-04 w RCWs Attachl.pdf.
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shorelines in Washington, British Columbia, and Alaska.”? All but one recommended
northwest buffer widths were 300 feet or wider.”” WDFW is currently drafting marine-
habitat GMA/CAGO guidelines for local jurisdictions in which minimum marine riparian
buffers of 150 feet in width are to be recommended. The rationale for these buffers are the
same as for riparian buffers on freshwater streams and wetlands, filtration for water quality
maintenance, wildlife habitat, maintenance of certain microclimate functions, beach
shading, nutrient inputs (including juvenile salmonid prey items), bank stabilization, and
production of woody debris."

Where properties cannot meet the 150 foot setback due to their size or configuration, the
county should ensure the reduced buffers will not result in the need for hard shoreline
armoring in the future and will avoid or mitigate impacts to salmon and wildlife habitat.
The reduced buffers must be planted with native vegetation to provide fish and wildlife
functions and prevent shoreline erosion. Common lot line reductions should be limited to
lots a half acre or smaller and must not result in buffers of less than 50 feet. When any
reduction is granted, development of the site should use best management practices,
including proper septic tank maintenance and avoidance of pesticide and herbicide use, to
protect the marine habitats and water quality.

The proposed 150 foot buffers will help protect upland property from storm damage and
protect important fish and wildlife habitats. We strongly urge you to adopt them.

The Elimination of the Wetlands Exemptions are Well Support by the Scientific Data and
Consistent with the Kitsap County Comprehensive Plan

Kitsap County Comprehensive Plan policy NS-22 provides that that the County is to:

Strive to achieve no net loss of wetland function in the short term, and a
measurable gain of wetland function in the long term, in the following
manner: Avoid direct impacts on wetlands and buffers; minimize direct
impacts to wetlands and buffers; and mitigate impacts through creation,
restoration, or enhancement of wetlands or buffers.

12 Stephanie Brown, Terry Butler, Robert Fuerstenberg, Ph.D, Priscilla Kaufmann, Gino Lucchetti, Klaus Richter,
Ph.D., Jeanne Stypula, P.E. Jennifer Vanderhoof, & James Hatch, Best Available Science: Volume I: A Review
of Science Literature p. 7-24 (Seattle, Washington: King County Executive Report, February 2004). Available
at: hitp://www.metrokc.gov/ddes/cao/ This report is also on the CAQ on a CD enclosed with the paper original
of this letter.

B Id.

14 Personal Communication from Daniel E. Penttila, WA Department of Fish and Wildlife to the Honorable
Dean Maxwell Mayor of the City of Anacortes p. 2 (December 30, 2004). Enclosed on the CAO on CD in the
Fish & Wildlife Habitat\Saltwater Habitats directory.
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The wetlands exemptions, because they allowed unmitigated wetland losses, will fail to
achieve this policy. The Washington State Department of Ecology has completed a
synthesis of the best available science related to wetlands. This study summarized the
following important functions of small wetlands:

« The studies of the correlation of wetland size to wildlife use conflict
somewhat in their findings, but most generally conclude that small wetlands
are important habitats (particularly where adjacent buffer habitats are
available) and that elimination of small wetlands can negatively impact local
populations.

o Small wetlands provide habitat for a range of species that are not a subset of
the species found in larger, more permanently inundated wetlands. Small
wetlands do not just provide a smaller area for the same array of amphibian
species found in larger wetlands.

o Small wetlands are very important in reducing isolation among wetland
habitat patches. Smaller wetlands provide significant habitat for wildlife and
affect the habitat suitability of larger wetlands by reducing isolation on the
landscape.

e The presence of small wetlands reduces the distance between wetlands and
thus increases the probability of successful dispersal of organisms. This, in
turn, likely increases the number of individuals dispersing among patches in a
wetland mosaic, thereby reducing the chance of population extinction.

» Isolated wetlands provide the same range of wetland functions as non-isolated
wetlands. Isolated wetlands provide important water quantity, water quality,
and habitat functions."’

In addition, Ecology’s official guidance on wetland management provides:

8.3.3.1 Wetland Size

While recognizing that local governments have to make difficult choices
about where to expend their efforts, we do not believe it is appropriate to
recommend a general threshold for exempting small wetlands in Washington
because the scientific literature does not provide support for such a general

15 Sheldon, D., T. Hruby, P. Johnson, K. Harper, A. McMillan, T. Granger, S. Stanley, and E. Stockdale.
Wetlands in Washington State - Volume 1: A Synthesis of the Science pp. 5-13 - 5-14 (Washington State
Department of Ecology Publication #05-06-006. Olympia, WA: March 2005). Available from:

http://www.ecy.wa.gov/pubs/0506006.pdf This document is also included on the CAO on a CD enclosed with
the original of this letter in the Wetlands directory with the filename: 0506006.pdf.
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exemption. Volume 1 (Chapter 5) documents the relationship between the
lower levels of protection afforded to small wetlands and the resulting
fragmentation and increase in distance between wetlands on the landscape as
well as the important functions provided by small wetlands. The loss of small
wetlands is one of the most common cumulative impacts on wetlands and
wildlife in Washington.

A more appropriate way to deal with small wetlands would be to exempt
projects from the need to avoid small wetlands. This type of exemption should
still require that the loss of wetlands be compensated either directly or
through an in-lieu fee program.'®

Eliminating the wetland exemptions will help protect water quality, habitat, help maintain
the quantity of available water, and help reduce flooding. We strongly support eliminating
the wetland exemptions and requiring mitigation for any wetland lost wetland functions
even for category Il and IV wetlands smaller than 2,500 square feet.

Thank you for considering our comments. If you require additional information, please
contact me at 206-343-0681 or tim@futurewise.org

Sincerely,

Planning Director, AICP

ce: Ms. Patty Charnas, Kitsap County Department of Community Development
w/enclosure

Enclosure

1 T, Granger, T. Hruby, A. McMillan, D. Peters, J. Rubey, D. Sheldon, S. Stanley, and E. Stockdale, Wetlands in
Washington State - Volume 2: Guidance for Protecting and Managing Wetlands pp. 8-13 - 8-14 (Washington
State Department of Ecology Publication #05-06-008 Olympia, WA: April 2005) available at:

http:/fwww.ecy.wa.gov/pubs/0506008.pdf This document is also included on the CAO on a CD enclosed with
the original of this letter in the Wetlands directory with the filename: 0506008 pdf.



To: Kitsap County Commissioners cc: Patty Charnas
From: Ron Ross

Subject: CAQ

Date 12 Feb. 2007

Dear Commissioners, Please enter these comments to the record under consideration for the
changing of the CAO buffer widths, I spoke at the public hearing and am adding these
comments to the record for your consideration.

After the meeting on Feb. 12, 07 at the commissioners hearing room where I had spoken about
my belief that a 15 foot building setback not being necessary in addition to a shoreline buffer, I
asked Patty Charnas why she thought a 15 f building setback would be needed. Her reply was
that it was needed to allow construction workers full access around the entire building project
and that it did not affect any other use of the property. She stated that one could use it for lawn
or whatever use that they wanted after the building was completed.

I commented to her that I thought her reasoning was a bureaucratic answer in as much as
buildings in congested areas often do not have the privilege of a 15 foot walk around area. Many
times in cities homes are built on small lots that only have 5 foot side yard setbacks and that
commercial high rise buildings are often built to a property line. I further commented that I
thought the draft that was under consideration stated that the building set back could only be
used in the same manner as the actual buffer: that is, as a natural vegetation area. She claimed
“not true” so I suggested that I would look it up and notify her if I was correct or apologize if I
were incorrect.

By copy of this letter I am notifying her that I found the statement I was referring to. It is found
on unnumbered page 5 under the beading of “Section 5. A. Buffers and Building Setbacks. 1.
Buffers. Buffers or setbacks shall remain undisturbed natural vegetation areas”. SIDE BAR:
wouldn’t it be better to say “Buffers and setbacks??? Or does my suggestion change the
meaning???

Commissioners, this is not a complaint against Patty or any of the staff, It is a comment about
over worked personal that are not allowed enough time to do the thorough job that is ordinarily
required of the code writing personnel.

There are many other written errors in grammar and text that should be proof read and corrected
prior to adoption. I will not take my time to write about them. 1am ‘most always prepared to
give public testimony about errors that should be pointed out, however, can not do so in the 3
minute time allowed at public hearings.

Again I ask that the building set backs be eliminated as there is no science that justifies them or
any findings that show they are needed or required.

Please do not rush this very important part of our county code.

“It’s time for a tea party” Ron Ross 905 Paulson Rd. P@a. for listening.
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February 13 2007 =560 TO ALL z
To: Kitsap County Commissioners
Jan Angel
Chris Endresen
Josh Brown (U D DEAL R

¢

Subject: CAO Re-man response HeagriA LIOER

| see from your comments at the meeting last night that you feel you must respond to
the State GMA staff people and your response must be more stringent laws. | certainly
hope you really understand the GMA intent and are not exaggerating or over reacting
yourself. | applaud you, that you are trying to keep some sanity in governmental
bureaucracy by placing administrative policies to allow for fairness.

| wish for no new buffers at all but if you have to, at least the planning boards approach
shown last night is better than a flat carte-blanc 100" + 15". Here is what | hope you will
do now:

1. Make the proposal interim and to expire in two years, then with adequate
science in 2010 you can incorporate reality into the new Shoreline regulations.
Give the State the responsibility to fund research that you direct based on
scientific method (define problems, test several alternative solutions with placebo
type tests as well, and monitor real results). Hire an out of State Engineering
Company to design it for you.

2. Change building setback to be included in the buffer. Semantics, but
extremely important as they do the same thing. If you say 50 feet stick to 50, not
slip it to 65’ If you fix this you will preserve the status quo in some areas.

3. Do not go to regulating tiny wet areas. If so every mud puddie will be a massive
problem for every one. We must draw the line, at least keep a say 1500sq ft
minimum as non regulated. Can you see the court cases over a tuft of wetland
grass here or there — are we not famous for our rainy environment.

4. Put a delay between your signing and implementing so that people who will
be devastated can go for a building permit right now. One or two months would
be adequate and not swamp the County Staff.

In this way your consciences will be clean, your laws will not be overly burdensome and
you have time to find real truth. The GMA can tell you again that they want more, and if
so that at least buys you more time. This is probably the most serious governmental
constitutional issues ever raised.

R A Boston.
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To: Kitsap County Commissioners
Jan Angel
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Josh Brown { L
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Subject: What to do about CAO Re-man dictate

| was at the Feb 12" meeting and listened to your questions and comments. | do
respect the difficulty you have in responding to the State legal process which is
attempting to make you be the scapegoat for its dirty work. | realized that you see
thru the phony sham called “best available science”. What we have here is a
power and land grab by some very deceitful people (and maybe some ignorant
ones).

| hope you can find a legal way to buy time and sponsor studies to assure
yourself that you are signing your name to truth based beneficial laws.
Three low cost suggestions with no bias or political gain:

1. On pollution run off, put all the names of Kitsap County approved Septic
designers, installers, and O&M people in a hat and at random pick 9. Then
ask them to write their take on where real pollution problems come from
and their take on the effectiveness of existing codes. Does their
experience indicate we need house buffer-setbacks at all? | will bet they
would do it for a few hundred bucks each. (Prove to yourself whether the
issue is runoff pollution or habitat.)

2. On habitat, Do the same with some zoo keepers and old fishermen. This
is more complicated as you would have to ask if they fesl qualified to give
a fact based opinion. Have them describe what environment should we
create or save for birds, fish, wild animals, and bugs. Have them describe
how you could do some tests based on scientific method; set up several
different habitats and monitor the species.

3. On habitat, Do the same with several Land Use Attorneys, have them
discuss the constitionality of taking a few peoples private property for
public good. This will likely be quite expensive but you need expert opinion
of law. You will save the County and property owners millions and millions
of lawsuit dollars.

A Citizen desirous of Good Govermnment
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February 13 2007 T
FEB 13 2007

To: Kitsap County Commissioners

Jan Angel

Chris Endresen

Josh Brown - DPAL. &
Subject: Buffer Science CHRAESSTIOA. Liids e

| am a licensed septic system installer and a civil engineer for over 30 years.
You need to know a simple fact. Septic effluent is considered clean after
traveling thru three feet of appropriate soil yes 3. That is why we dig 5’ test
pits checking soil and water table level, The septic is installed in the upper two
feet. The bacteria works in the lower three feet. Since that just seems incredibly
short we apply a safety factor by setbacking the drainfield 30’ horizontally from
any downgrade 5’ cut bank.

| personally have been involved building industrial treatment facilities for the
Boeing Company (heavy metals etc) but | still am uncomfortable with collecting
and concentrating millions of gallons of sewage in a treatment plant (the liquid is
dumped directly into Puget Sound). Itis far better spread out in the ground in
septic systems. This power of the soil seems amagzing but that is how the Bible
describes God designed it. Ancient Isrealites were commanded to bury
excrement in soil, of course the science of microbes was not described to them,
he left it to human’s intelligent minds to figure that out over time. | guess some
still haven't.

Regarding the CAO Buffers on lakes and wetlands, both are totally
ridiculous. Here is why:

1. Houses themselves do not discharge or pollute in any way.

2. Septic drainfield are setback 100 feet so no chance of pollution occurs.
(See Post Script)*

3 Run-off from roofs is clean drinkable water, in many area they collect rain
from roof into drinking water cisterns.

4. Driveway run off (with its oil from cars) is treated via systems that are
designed by professionals via current Kitsap County Storm Water
manuals.

5 Grass lawns are actually bio-swales. This is the best possible surface
water filtering system known, the soil bacteria even breaks down oil
particles.

Don't let these phony bureaucrats and lying special interest groups (who call
themselves environmentalist and hold the flag of motherhood and god) play
games with you; They set you up as the scapegoat in destroying pubilic trust in



government. Make them explain the truth of their stand. | am sure different
individuals have different reasons:

1. Many are gaining financial gain and power over others, big salaries, study
grants, astronomical fees.

2 Some are immature and ignorant do-gooders (heart is right but brain is
not).

3. Some feel a prideful arrogance that they are good guys.

4. Clearly none of them really care about the environment, they are stomping
ants and letting the elephants run free. And clearly they do not care about
justice for all because they want to take peoples private property without
paying for it.

One last comment, remember pollution is not the issue. Apparently habitat
is. When “they” say we need habitat, remember birds and bugs don't care if the
are in front yard or back yard. Think a moment, what do they need to live?

They just like a undisturbed native shielding environment which covers them from
predators. So make rules such that every one in the County and State must buy
or build this kind of area somewhere. Common sense indicates that habitat area
would be best in large contiguous blocks (like parks) with no dogs, cats, kids or
other preditors.

| hope this helps you to base law on reality and truth, those of you that take oaths
to govern fairly have a tremendous responsibility.

Y-S

R A Boston

* PS: With regard to personal sewage running into water bodies. In my
experience failed septic systems are usually very old and undersized or actually
non-existent. Many old weekend cabins used sess pools (say a rusted out 55 gal
steel drum and no drainfield). As usage increased the owners did not install a
legal system. Current codes are very, very strict, It is extraordinarily rare to find a
failed legal system and usually the designer, installer, and health department are
right on it if they are told about it.

By focusing on the few vacant lots and the very new houses to be built under
current code, you totally miss looking for any real problems, these existing old
homes, major million gailon sewer plant issues, or old and non existent
stormwater run off systems.
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TESTIMONY FOR RECORD REGARDING PROPOSED CHANGES TO
KITSAP COUNTY CRITICAL AREAS ORDINANCE (CAO) - February 12, 2007

I'm Kari Duff, a South Kitsap waterfront owner, also a Doctor of Science. Iusually don’t introduce
myself in this manner; however, in 2004 and 2005, I spent hundreds of hours with two other PhD.’s,
studying Best Available Science (BAS) applicable tp the Puget Sound region to support preparation
of the Kitsap Critical Areas Ordinance (CAO). We provided Kitsap an excellent study. The findings,
plus abstracts, all referenced scientific papers and a 3-hour DCD debrief were received under
signature and then ignored. Instead, Kitsap elected the strict (“one size fits all.””) guidance of the
Washingion State Depariment of Ecology. It is the most unreasonabie in the State and seems
ludicrous when counties smaller than Kitsap have conducted their own BAS determinations. Kitsap
County has rejected official interest in real BAS while playing politics and establishing buffers and
set-backs whi c}‘ ex ceed all other counties.
thsap s BAS v 4was prmer'lly based upon a publication by a civil engmeer Dr. Chris May. Kitsap

endorsed and published May’s recommended stream buffer widths rangmg from 30 to 100 meters
{i'c . 100t 230 Fr\r\t\ for 1gv-nn w r\r\r‘u Ankr ig /T \Vh\ Bt actual o/‘!nnnr\ showrs “wall over 5004 Q;f

LWD in streams arises ﬁom trees growing within 5 meters (15 fi.) of streams.” This is a factor of ten
less than Kitsap’s BAS. ««ll<d :%’

Now Kitsap County seeks more drastlc restrictions on property through further unsupported CAO
restrictions. These render nearly all improved waterfront ‘non-conforming”. Competent legal
counsel with interest in this case has advised that Kitsap County should not ignore submission of the
scientific papers, research summaries and opinions of competent scientists submitted last month to the
Kitsap Planning Commission. The State possesses no appiicable BAS for marine or lake shorelines.
In fact, Kitsap County’s own BAS publication noted the “scarcity of scientific data examining the
marine-riparian interactions.” (BAS, December 2004. page 20, citing Levings and Jamieson, 2001)
The studies reviewed in Kitsap BAS “do not identify specific widths based on direct scientific
evidence.” (BAS, page 20). Instead of relying on science specifically addressing the impact of
proposed development within lake and marine shorelines, the County is using inapplicable science
reiating only 10 sireams — even though all of the science in the Couniy’s record states that the science
is uncertain as to how wide marine or shoreline buffers need to be to protect any of the functions or
values. Even if Kitsap had newer updated BAS on shorelines within the past two years, the WEAN,
HEAL and Ferry County cases hold uneguivocally that 2 County may not ignore competing science.
The proposed remand revisions are based on speculation, not science. The best available science
mandate is meant to preclude local authorities from doing exactly what Kitsap County has proposed

4-'“!‘"7 mn ite romand 0y |cn\r\c 1 @ rr\lxnﬂn upon pure 4 enr\ﬂuluhr\n (nr\ cnrmm!\ T ]—-An nrm#nr‘h ney
Ll 1o ICINQN0G i Ul Sps Ao [SREvI14 4114

critical areas, [See Honesty in Envzronmental Analysis and Leg1slat10n (HEAL) v. C entral Puget

Sound Growth Management Hearings Board, 96, Wn. App, 522, 532 (1999), see also Ferry County v.

Concerned Friends of Ferry County, 155 Wn.2d.824 n 8. 837 (2005)]

Kitsap claims 100% of its 228 mile saltwater shorelines to be critical area while Pierce County claims

only 26 miles of its nearly equivalent shoreline (190 Miles) to be critical area. What’s up? The same

Growth Hearings Board to which Kitsap is responding has SUSTAINED the Pierce County position

(i.e., only 13% of its saltwater front is critical area!) on the basis of a phone conference call! [Refer

to CPSGMHB Consolidated Case No. 05-3-0004¢. Also attached for the record.] Our two counties

face each other across Puget Sound! How can we be so different?! Pierce County performed some ( The GHB he
science! It is evident that the Kitsap posttion is not scientifically founded at all nor imposed by the a,l-&.& For sov
Hearings Board! Kitsap’s position is based either on incompetence or politics. If our elected scjenee
government won’t fight on our county’s behalf, then our citizens must! How could Kitsap’s position » ~ _ =
possibly be found in court to be anything except speculative and capricious? Why should we place MenTion Q‘\"o
our County Prosecutor in a position to defend an indefensible case?! Lsland Couw 7
With these CAO recommendations, I feel much like an English serf being granted limited permission

by the King to use his land. Increasing waterfront set-backs from 35 feet to 100 feet (or more) will

impose huge delays and costs (variance fees, attorneys and land use consultants) to recover legal use

of my waterfront. Even if I am ultimately granted such use, I will still be subject to either limited

opportunities or penalties for insurance and financing — costing me more meney. (See the attached

sheet for the record developed by Thurston County illustrating definite impact on both insurance and

refinacing.) Why would any American consent to pay the government to repurchase what he already
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owns? Why would he consent to public hearings, where radical environmentalists and no-growth
advocates line up to impede variances? Even recovering a 50 ft. setback offers much less than the
rights and liberties I now enjoy to enjoy my property without harassment by government and radical
“greenies”
This is NOT hypothetical OR trivial! I have three adjacent waterfront properties, involving my
extended family. Ilive 30-35 feet from the water. The recent (December 2006) storm felled two large
trees on my house. Damage is about $18,000. Repairs are stili in progress. Submitting such repairs to
Kitsap County for variances or permits is ludicrous. No such permission should be required to protect
or restore property. Citizens in similar situations will likely act illegally if the current draft CAO
revision is enacied. Impact of new set-backs on me wiii be exiensive and totally unnecessary, tying up
my property for years (as with the recent Mullenix case), delaying property sales and reducing property
values. Everyone knows the county doesn’t care.
The absence of any CAQ “grandfather “ clause makes the county’s goals crystal clear. Approximately
6000 non-conforming properties become totally dependent upon government benevolence. Why does
Kitsap seek to impose yet more citizen dependency on government’s good graces and benevolence?
Bland promises such as offered by DCD gtaff saying that the “buffers only effect new
construction.”(Jim Bolger, Port Orchard Independent, 10 February 2007, attached for the record.) are
wildly untrue and misleading. Lacking a grandfather clause that existing homes will be exempted or
“grandfathered” such statements aren’t credible. Put it in writing , Jim! Unwritten promises have no
accountability. They will evaporate with the next personnel turnover! The CAO should justly protect
existing improved waterfront properties from being rendered ‘nonconforming’.
Environmental and no-growth extremists call these views “selfish” and “greedy”. They claim we
should all embrace radical environmental laws for their “greater benefit” They seem utterly content to
ignore Constitutional rights and demand compliance to their extreme ideology, not science. Not one
shred of science says increasing setbacks will aid eel-grass, clams or kelp beds. Nor does science
demand my front yard for deer habitat (and feces on beaches). Nor will any of this contribute to
tisheries or to ground water recharge. There is simply no science in the BAS record justifying this
enormous buffer expansion -- this is a simple uncompensated and unjust political land grab.
The Planning Commission’s ballyhooed “100 fi. compromise” is only a politically expedient dog bone
offered to buy off property owners in the name of mother earth, but again having no science. It
ignores Kitsap’s egregious “taking” and “damage” of private property expressly prohibited by the law
of the land; i.e., our federal and Washington State Constitutions and only reflects Planning
Commission consensus on what they think the Commissioners “might get away with” in government
sanctioned theft. Without true (instead of concocted) science, that’s all it is!

Respectfylly,
Karl Duff, President
Kitsap Alliance of Property Owners



Saturday, February 10, 2007 « Port Orchard Independent

Hearing set on county’s
critical areas ordinance

By CHARLIE BERMANT
Kitsap County Writer

The Kitsap County commis-
sioners are planning to condiict
2 hearing to discuss changes
to the Critical Areas Ordinance
(CAO) during which they will
hear testimony on two contested
aspects of the document they
ratified in December 2005.

The hearing will address

shoreline buffers and small
wetlands. Both items result from
citizen challenges filed with the
PugetSound GrowthManagement
Hearings Board.
_ The Department of Community
Development (DCD) is
coordinating the hearing and the
public is invited to attend and offer
testimony.

The hearing is scheduled

Jfor 6:30 p.m. on Feb. 12 in the
commissioners’ chambers in
Port Orchard; DCD staff will
be on hand to answer additional
questions beginning at 6 p.m.

“There are a lot of
misconceptions aboutthe buffers,”
said Assistant DCD Director Jim
Bolger. “Some people think that
if they live within the buffer area
and their house burps down, they
will not be able to rebuild. This is
not true, as the buffers only affect
new construction.”

The original CAO required a
buffer zone of 35 feet between the
shoreline and any proposed new
construction. The new version
will require 100 feet. Both require
an additional 15-oot building
setback.

“We thought we had protected
the shoreline adequately with the
original limits,” Bolger said. “But
it turns out we didn’t do enough.”

The successful challenges
originated from a group that
included the Hood Canal
Environmental Council and ‘the
Suquamish Tribe.

Bolger said shoreline buffers
restrict new construction but al-

low the construction of passive

recreational trails in the buffer
area.

The second challenge governs
small wetlands and, like the buffer
challenge, was determined to not
be stringent énough.

Here, the original ordinance
decreed that new construction
didn’t need to make allowances for
Jow-functioning wetlands smaller
than a certain size.

The new regulations decree
that even these wetlands have
some importance. Building in
their proximity will require
compensating for them in some
way; usually within the same
water district.
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CENTRAL PUGET SOUND
GROWTH MANAGEMENT HEARINGS BOARD

STATE OF WASHINGTON
)
TAHOMA AUDUBON SOCIETY, ) CPSGMHB Consolidated
PEOPLE FOR PUGET SOUND, and )  Case No. 05-3-0004¢
CITIZENS FOR A HEALTHY BAY, )
)
Petitioners, )  (Tahoma-Puget Sound)
)
V. )  ORDER FINDING COMPLIANCE
)  [Re: Ordinance No. 2005-80s -
PIERCE COUNTY, )  Marine Shoreline Critical Salmon
)  Habitat Provisions]
Respondent. )
)
)

I. BACKGROUND

On July 12, 2005, the Board issued its Final Decision and Order (FDO) in this case. The

FDO provided, in relevant part:

e Pierce County’s adoption of Ordinance 2004-56s was clearly erroneous and does

not comply with the requirements of RCW 36.70A.172(1) in that Pierce County
failed to use best available science to designate and protect fish and wildlife
habitat conservation areas in marine shorelines, failed to “protect the functions
and values” of marine shorelines as critical salmon habitat, and failed to “give
special consideration to conservation or protection measures necessary to preserve
or enhance anadromous fisheries” in its regulation of marine shorelines. Pierce
County’s adoption of Ordinance 2004-56s also was clearly erroneous and does
not comply with RCW 36.70A..480.

Therefore, the Board remands Ordinance 2004-56s to Pierce County with
directions to take the necessary legislative action to comply with the requirements
of RCW 36.70A.172(1) and RCW 36.70A.480 with respect to fish and wildlife
habitat conservation areas, including salmonid habitat in marine shorelines,
pursuant to the following schedule:

1. By no later than January 12, 2006, Pierce County shall take appropriate
legislative action to bring its critical areas ordinance into compliance with the
requirements of RCW 36.70A.172(1) and RCW 36.70A.480 as set forth in
this Order.

05304c Tahoma-Puget Sound v. Pierce County (January 12, 2006)
#05-3-0004c Order Finding Compliance [Re: Ordinance No. 2005-80s
Marine Shoreline Critical Salmon Habitat Provisions}]

Page 1 of 8



2. By no later than January 26, 2006, Pierce County shall file with the Board an
original and four copies of the legislative enactment(s) adopted by Pierce
County to comply with this Order along with a statement of how the
enactments comply with RCW 36.70A.172(1) and RCW 36.70A.480
(compliance statement). The County shall simultaneously serve a copy of
the legislative enactment(s) and compliance statement on Petitioners People
for Puget Sound and Citizens for a Healthy Bay.

3. By no later than February 9, 2006, Petitioners People for Puget Sound and
Citizens for a Healthy Bay may file with the Board a Petitioners’ Response to
the County’s compliance statement and the legislative enactments. Petitioners
shall simultaneously serve a copy of such comment on the County.

4. Pursuant to RCW 36.70A.330(1), the Board hereby schedules the Compliance
Hearing in this matter for 10:00 a.m. February 17, 2006 at the Board’s
offices. [The only matter at issue at this compliance proceeding will be
whether Pierce County has brought its critical areas regulations into
compliance with RCW 36.70A.172(1) and RCW 36.70A.480 with respect to
the designation and protection of critical salmon habitat in marine shorelines.]

If Pierce County takes the required legislative action prior to the January 12,
2006, deadline set forth in this Order, the County may file a motion with the
Board requesting an adjustment to this compliance schedule.

On October 12, 2005, Respondent notified the Board electronically that its attorney
would not be available for the February 17, 2006, hearing date and requested an
amendment to the compliance schedule. Subsequently, on November 28, 2005,
Respondent notified the Board electronically that the County Council had taken
legislative action to comply with the Board’s Order, and both parties stipulated by email
to earlier dates for the compliance proceedings. On November 29, 2005, the Board
entered its Order Amending Compliance Schedule, accelerating the deadlines for the
parties to file the SATC, response, and reply, and setting the Compliance Hearing for
2:00 p.m. January 12, 2006 at the Board’s offices.

On December 6, 2005, the Board received Respondent Pierce County’s Statement of
Actions Taken to Comply, [SATC] with 14 attachments. The SATC indicated that the
County had enacted Pierce County Ordinance No. 2005-80s, “Regarding the Designation
and Protection of Marine Shoreline Critical Salmon Habitat and Shoreline Density
Exceptions,” in order to comply with the FDO. Ordinance No. 2005-80s — specifically,
Exhibits A and C - amended the County’s Critical Areas Regulations by designating and
mapping approximately 20 lineal miles of marine shorelines as “Marine Shoreline
Critical Salmon Habitat” and by requiring vegetative buffers to protect salmon habitat in
the designated high-value shorelines.'

! Ordinance No. 2005-80s also amends Pierce County’s development regulations by deleting a provision
that allowed denser residential development in rural shorelines. Ordinance 2005-80s, at 8; Exhibit B. The
amendment was in response to the Board’s ruling in Bonney Lake, et al., v. Pierce County, CPSGMHB
05304c Tahoma-Puget Sound v. Pierce County (January 12, 2006)
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On December 14, 2005, the Board received Petitioners Notice of Substitution of Council
and Petitioners People for Puget Sound and Citizens for a Healthy Bay’s Response to
Pierce County’s Statement of Actions Taken to Comply [Petitioners’ Response].
Petitioners indicated they will not contest the County’s action, stating:

By offering greater protections for important portions of Pierce County
shorelines, as required by the GMA, Puget Sound believes that Ordinance
No. 2005-80s addresses the concerns it raised in its initial Petition.

Petitioners’ Response, at 3.

For the convenience of the parties, the Compliance Hearing was convened by telephone
conference call at 10:00 a.m. January 12, 2006, pursuant to the Board’s December 16,
2005, Order Rescheduling Compliance Hearing. Board member Margaret Pageler
convened the hearing, with Board members Bruce Laing and Ed McGuire and Board
extern Justin Titus in attendance. Respondent Pierce County was represented by Pierce
County Deputy Prosecuting Attorney Pete Philley. Petitioners People for Puget Sound
and Citizens for a Healthy Bay were represented by Kristen L. Boyles and Esther C.
Bartfeld of Earthjustice.” The proceedings were recorded by audio tape.

I1. DISCUSSION

The Action Taken:

Pierce County Ordinance No. 2005-80s [the Ordinance] — specifically, Exhibits A and C
- amends the County’s Critical Areas Regulations by designating and mapping
approximately 20 lineal miles of marine shorelines as “Marine Shoreline Critical Salmon
Habitat” and by requiring vegetative buffers to protect salmon habitat in the designated
high-value shorelines. The Ordinance was adopted, as stated in its title, “responding to
the decisions and orders issued by the Central Puget Sound Growth Management
Hearings Board.” Ordinance, Title.

The Board’s synopsis of its Final Decision and Order summarizes the issues on remand:

People for Puget Sound and Citizens for a Healthy Bay challenged the provisions
of Ordinance 2004-56s concerning fish and wildlife habitat conservation areas.
Petitioners asserted that Pierce County’s failure to designate marine shorelines
as Critical Fish and Wildlife Habitat Conservation Areas and failure to require a

Case No. 05-3-0016¢, Final Decision and Order (August 4, 2005), where the Board found the shoreline
density exception noncompliant with the GMA and entered an order of invalidity. The compliance hearing
in Bonney Lake is set for March 16, 2006. The present ruling makes no determination with respect to the
shoreline density component of Ordinance No. 2005-80s.

? Additional parties to the consolidated case — Petitioner Tahoma Audubon Society, Intervenor Park
Junction Partners, and Amicus Snohomish County — were not involved and did not appear in the
compliance proceeding.

05304c Tahoma-Puget Sound v. Pierce County (January 12, 2006)
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150-foot vegetated buffer on marine shorelines does not comply with RCW
36.704.172(1) and other GMA requirements.

Pierce County countered that a number of its critical areas designations protect
areas of the marine shore and that in sum, these overlapping designations,
determined on a site-by-site review, provide protection for anadromous fish.
Pierce County also argued that the science of marine buffer widths is immature.
Both Pierce County and Amicus Curiae Snohomish County point the Board to
ESHB 1933, establishing the legislature’s determination that shorelines of the
state are not critical areas per se and should not be subject to “blanket”
designation.

The Board found that the science in the Pierce County record uniformly
documents the importance of Puget Sound marine shorelines in the lifecycle of
anadromous fish. The Board found that a recent nearshore assessment identifies
the specific reaches of Pierce County’s marine shores that provide, or can be
restored to provide, high quality salmon habitat. The Board also found ample
science in the record concerning the role of marine riparian vegetation in
protecting the “functions and values” of marine shorelines as salmonid habitat.
The Board was persuaded that the action of Pierce County was clearly erroneous.

The Board concluded that Pierce County failed to comply with RCW
36.704.172(1) in failing to use best available science to designate and protect fish
and wildlife habitat conservation areas, in failing to “ protect the functions and
values” of marine shorelines as critical salmon habitat, and in failing to “give
special consideration to conservation or protection measures necessary to
preserve or enhance anadromous fisheries.” The Board entered an order of non-
compliance and remanded Ordinance 2004-56s to Pierce County to amend the
Ordinance consistent with this opinion.

FDO, at 2.

By Ordinance No. 2005-80s, Pierce County created a critical area classification of
“Marine Shoreline Critical Salmon Habitat.” Ordinance No. 2005-80s, Exhibit A; SATC,
Ex. 2. Using a scientific study which included data collection, field observations, and a
recognized methodology (Tidal Habitat Model — THM) that can be replicated, Pierce
County identified stretches of marine shoreline with high habitat values for salmon.
Ordinance, at 6, 7; SATC, Ex. 3, with attachments. These areas were designated as
Marine Shoreline Critical Salmon Habitat. Id Finally, the County reviewed the studies
already in its record, supplemented by additional scientific commentary [e.g., SATC, Ex.
7], concerning vegetative buffers as protective of salmon habitat functions and values
along marine shorelines. SATC, Ex. 9, 10, 11. Based on this analysis, the County
established a 100-foot vegetative buffer requirement on those marine shorelands being
developed in areas identified as high-value salmon habitat. Ordinance, at 7; Exhibit C, at
7.

05304c Tahoma-Puget Sound v. Pierce County (January 12, 2006)
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Positions of the Parties:

Pierce County asserts, and Petitioners concur, that adoption of Ordinance 2005-80s
brings the County into compliance with the GMA requirements that were the basis for the
challenge in this matter. Both Petitioners commented on the Ordinance during the public
process prior to its enactment. Petitioner Citizens for a Healthy Bay supported the 100-
foot vegetative buffer requirement but argued that the designation of salmon habitat
protected areas should extend to a second tier of medium-high-value shoreline stretches.
SATC, Ex. 13.

Petitioner People for Puget Sound expressed similar concern about “gaps” in protection,
but their concerns were addressed by the County staff’s map which overlaid the proposed
critical salmon habitat CAO protections over the previously adopted CAO designations to
show cumulative protections. SATC, Ex. 14, at 2. In their comment letter, People for
Puget Sound stated:

The proposed critical salmon habitat buffer, when coupled with the
existing CAO provisions for shoreline erosion hazard areas, wetlands, and
Fish and Wildlife Species and Habitat Conservation Areas’ support an
ecosystem approach towards protecting marine shoreline ecological
functions and values, including salmon migration corridors and rearing
areas...

We therefore support your adoption of the proposed critical salmon habitat
provisions. The critical salmon habitat designation, if implemented
through the 100-foot vegetated buffer provision, would protect the
following marine shoreline ecological functions and values; salmonid
rearing and migratory habitat, including fish prey production; soil slope
stability; wildlife; water quality, including temperature control and
pollutant removal; sediment and erosion control; habitat structure; and
shading.

SATC, Ex. 14, at 1, 2.

Board Discussion:

The Board’s FDO concluded that Pierce County’s critical areas regulations “failed to use
best available science to designate and protect fish and wildlife habitat conservation areas
in marine shorelines, failed to “protect the functions and values” of marine shorelines as
critical salmon habitat, and failed to “give special consideration to conservation or
protection measures necessary to preserve or enhance anadromous fisheries” in its
regulation of marine shorelines.” FDO, at 53.

3 Section 18E.40.020, Pierce County Code, which protects federal and state listed species and associated
habitats; species of local importance and their associated habitats, and habitats of local importance:
commercial and recreational shellfish beds, kelp and eelgrass beds, herring, smelt and sandlance spawning
areas, estuaries and tide marshes, and waters of the state.

05304c Tahoma-Puget Sound v. Pierce County (January 12, 2006)
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In remanding the non-compliant regulations to Pierce County, the Board pointed out that
Pierce County’s record already contained abundant science concerning the matters at
issue. FDO, at 2, 37-43. Nevertheless, Pierce County undertook an additional public
process and re-analysis in developing the proposal for Ordinance 2005-80s. SATC, Ex.
12. Based on the prior well-developed record, as refined in the compliance process,
Pierce County has now enacted both designation of critical salmon habitat in Pierce
County marine shorelines and measures to protect the functions and values of that
habitat.

While there are various ways that the science in the record might have been applied by
Pierce County to comply with the requirements of RCW 36.70A.172(1) and RCW
36.70A.480, the Board is persuaded that Ordinance 2005-80s meets the GMA standard.*

IIL. FINDINGS and CONCLUSIONS

The Board finds and concludes:

1. Pierce County’s adoption of Ordinance 2005-80s used best available science to
designate and protect fish and wildlife habitat conservation areas in marine
shorelines.

2. By Ordinance No. 2005-80s, Pierce County created a critical area classification of
“Marine Shoreline Critical Salmon Habitat.” Ordinance No. 2005-80s, Exhibit A;
SATC, Ex. 2.

3. Using a scientific study which included data collection, field observations, and a
recognized methodology (Tidal Habitat Model - THM) that can be replicated,
Pierce County identified stretches of marine shoreline with high habitat values for
salmon. Ordinance, at 6, 7; SATC, Ex. 3, with attachments. These areas were
designated as Marine Shoreline Critical Salmon Habitat. 1d.

4. Ordinance 2005-80s designated approximately 20 lineal miles of marine
shorelines as Marine Shoreline Critical Salmon Habitat.

5. Pierce County’s adoption of Ordinance 2005-80s used best available science to
“protect the functions and values” of marine shorelines as critical salmon habitat.

6. On remand from the Board’s FDO, Pierce County reviewed the studies already in
its record, supplemented by additional scientific commentary [e.g., SATC, Ex. 7],
concerning vegetative buffers as protective of salmon habitat functions and values
along marine shorelines. SATC, Ex. 9, 10, 11.

7. Based on this analysis, the County established a 100 foot vegetative marine
shoreline buffer requirement on those lands being developed in areas identified as
high value salmon habitat. Ordinance, at 7; Exhibit C, at 7.

*The recent Washington Supreme Court decision in Ferry County v. Concerned Friends of Ferry County,
155 Wn.2d 824, 123 P.3d 102 (2005) supported the Eastern and Western Washington Growth Management
Hearings Boards’ review of best available science challenges under a standard that requires the local
jurisdiction to provide a “scientific foundation, evidence of analysis, and a reasoned process to justify
[critical areas regulations].” 155 Wn.2d at 835. The Court also pointed to subsequently-enacted CTED
guidelines at WAC 365-195-900 through -925 as providing appropriate guidance on BAS for local
jurisdictions and for the Boards. /d. at fn. 9.
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8. Pierce County’s adoption of Ordinance 2005-80s “give[s] special consideration to
conservation or protection measures necessary to preserve or enhance
anadromous fisheries” in its regulation of marine shorelines.

9. Pierce County’s adoption of Ordinance 2005-80s complies with RCW
36.70A172(1) and with RCW 36.70A.480.

IV. FINDING OF COMPLIANCE

Based upon review of the July 12, 2005 Final Decision and Order, the Pierce County
SATC, Petitioners’ Response to the SATC, the Board’s review of Ordinance No. 2005-
80s and other documents in the record, the arguments and comments offered in the
briefing and at the compliance hearing, the Board finds:

e By adopting Ordinance No. 2005-80s [Marine Shoreline Critical Salmon Habitat
Provisions] Pierce County has complied with the goals and requirements of the
GMA as set forth in the aforementioned Board FDO and the GMA. The Board
therefore enters a Finding of Compliance for Pierce County Re: Ordinance No.
2005-80s [Marine Shoreline Critical Salmon Habitat Provisions].

V. ORDER

Based upon review of the July 12, 2005 Final Decision and Order, the Pierce County
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